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Docket Entries. 


Date Filings—Proceedings 
11/ 6/72 Complaint filed Summons issued 
11/21/72. Summons returned & filed/executed 
12/26/72 Answer with jury demand filed (exe Gorr) 
1/ 2/73 Defts’ interrogatories to pltffs filed. 
2/16/73 Deft’s demand for jury trial filed. 
2/16/73 Deft’s demand for interrogatories filed. 
}/ 8/73 Defts’ answers to interrogatories filed. 
7/31/73 Notice to take deposition of pltffs & deft Ron 


nie Gorr filed. 

11/27/73 Notice of motion ret 12/7/73 for an order com- 
pelling the defts to answer certain inter- 
rogatories, ete. filed. 

12/ 7/73 Before Mishler, Ch. J.—Case called & adj’d to 
1/4/74. 

12/ 8/73 Affidavit of Alan Mevis in opposition to pltffs’ 
motion for additional answers to interroga- 
tories filed. 


6/2 


Date 


HM) /T7 


31 


“i 


‘T4 


») 
“< 


i ilings—Proceedings 


Before Mishler, Ch. J.—Case called for hear 
ing on pitfts’ motion compe lling defts to an- 
swer interrogatories. Motion argued. Mo 
tion granted. (see court’s order on back of 
pitifs’ additional interrogatories). 

Additional pltffs’ interrogatories filed. 

3y Mishler, Ch. J.—Order dtd 1/4/74 that 
defts answer interrogatories on or before 
2/1/74 filed. (on back of document number 
eleven). 

Detts’ answers to interrogatories filed. 

Before Mishler, Ch. J. Case called—Marked 
read for trial-—July 29, 1974 for trial 

Three stenographer’s transcripts dtd 5/3/74 re 
stipulation filed (so ordered by Judge Mish 
ler). 

Deft. Ronnie Gorr’s amended answer and cross 
complaint filed 

Notice of Appearance filed 

Amended answer filed. 

Stipulation allowing defts to file an amended 
answer filed 

Notice of Motion, ret. June 7, 1974 filed re: 
for a change of venue 

Answer to Amended Answer and Cross Com 
plaint filed 

Affidavit of Irving Rosen in support of motion 
to transfer venue filed. 

Before Mishler, Ch. J—Case called & adj’d to 
6/21/74. 

Supplemental answers to interrogatories pro- 
pounded by ptlff filed. 

Before Mishler, Ch. J.—Case called & motion 
to change venue withdrawn. 

Notice of motion to change venue ret 8/9/74 


at 10 A.M. filed. 
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Date 


74 


Docket Entries 
Filings—Proceedings 


Before Mishler, Ch. J.—Case called—Adjd to 
8/9/74 for trial 

Affirmation in opposition of Jerome Edelman 
filed. 

Before Mishler, Ch. J.—Case called—Motion 
submitted (Motion for change of venue, ete.) 

By Mishler, Ch. J. Memorandum of decision 
and order dtd 8/21/74 denying defts’ motion 
to transfer action to U.S.D.C. S.DN.Y. filed 

Before Mishler, Ch. J.—Case called Motion 
arcued for an adjd date for trial on applica 
tion by the deft NM veciolo. Trial set down 
for 11/25/74 at 10 am. 

Before Mishler, Ch. J.—Case called—Trial 
ordered and begun Jurors selected and 
swotn—Motion by deft Maggiolo for a mis 
trial is denied—Motion bv deft Gorr to dis 
miss the complaint is nied—Trial cont'd 
to 11/26/74 

Deposition of 1). Utege filed. PC mailed to 
the attys 

Deposition of George Maggiolo on V/2/ 1 led 

Deposition of David Utegg on 11/24/74 filed 

Before Mishler, Ch. J Case ealled- -Trial r 
simed—Trial cont’d to 11 97/74 

26fore Mishler, J.—Case called. Trial re 
sumed. Trial cont’d to 12 9/74 at 10:30 AM 

3efore Mishler, Ch. J.—Case ealled—Trial re- 
sumed—tTrial cont’d to 12 13/74 

Before Mishler, Ch. J- ‘Case called. Trial 
cont’d to 12/4/74. 

3efore Mishler, Ch. J.—Case called—Trial re- 
sumed—PItff rests- Deft Maggiolo motion to 
dismiss— Motion denied—Deft Gorr motion 
to dismiss ¢o :plaint—Decision reserved— 
Trial cont’d to 12 ‘5 /T4 


Date 


12/ 5/74 
1? ) 74 
12/17/74 
12/10/74 
12/11/74 
12/12/74 


12/16/74 


12/17/74 


12/17/7 
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Filings—Proceedings 


Before Misiner, Ch. J.—Case called—Trial re 
sumed—Motion by deft Maggiolo for a mis 
trial is denied—Tiial cont’d to 12/9/74 

Before Mishler, Ch. J.—Case called—Trial re 
sumed—Trial cont’d to 12/10/74 

Affidavit of Sherman C. Bernhard filed. 

Before Mishler, Ch. J.—Case called—Trial re 
sumed—Motion by deft Maggiolo for a mis 
trial is denied—Trial cont’d to 12/11/74 
3efore Mishler, Ch. J.—Case called Trial re 
sumed. Defts Maggiolo & Gorr rest. Both 
sides rest. Motion by defts to dismiss the 
complaint denied. Trial cont'd to 12/12/74 


at 10:30 am 

3efore Mishler, Ch. J.—Case called Trial re 
sumed, Court ruled on request to charge. 
Trial continued to 12/13/74 at 10 A.M. 

By Mishler, Ch. J.--Order of sustenance dtd 
12/12/74 filed 

Before Mishler, Ch. J.—Case ealled. Trial re 
sumed. Court charges jury. Jury returned 
and rendered a verdict in favor of pltff Re» 
ert Elliott in the sum of $350,000 and $28,000 
as to the pltff Shirley Elliott, and against the 
defts. Jury polled. Jury discharged. Entry 
of judgment is stayed until 12/20/74 to give 
deft time to make motion. Trial concluded. 

By Mishler, Ch. J.—Order of sustenance dtd 
12/13/74 filed 

Notice of Motion, ret. 12/20/74 filed re: for a 
new trial 

Stenographer’s transcript of Dee 2, 9, 10 & 12, 

1974 filed. 


Date Filings Proceedings 


12/17/74 Affidavit of Sherman Bernhard filed. 

12/18/74 Stenographer’s transeript dtd 12/13/74 filed. 

12/19/74 Stenographer’s transcripts dtd Nov. 25, 
Dee, 3, 4,5 & 11, 1974. 

12/19/74 Affidavit of Jerome Kdelman and memorandum 
of law in opposition to defts motion for a 
new trial filed. 

12/20/74 By Mishler, J—Memorandum and Order dtd 
12/20/74 denvine defts’ motion for a new 
trial filed. (p/e to attys) 

12/20/74 By Mishler, J.—Memorandum and Order dtd 
12/20/74 entering judgement in favor of deft 
Gorr and against Magwviolo filed (p/e to 
atty ) 

12/20/74 Judgement dtd 12/20/74 in favor of pltffs Rob 
ert Elliot and Shirley Elliot and against 
defts Maggiolo Corp, Maggiolo Contracting 
Co. Maggiolo Foundation Corp. G & A Con 
tracting and Ronnie Gorr. Ordered the deft 
Rennie Gorr have judgment against deft 
Maggiolo Contracting Co. and Maggiolo 
Foundation Corp & G. & A Contraeting dis 
missing the cross-claim against the said deft 
Ronnie Gorr and for such sums as the said 
Ronnie Gorr shall pay on aceount of the 
judgment in favor of the pltffs herein filed 
(p,’; mailed.) 

12/20/74 Before Mishler, Ch. J.—Case called Defts 
motion for a new trial argued. Motion 
denied, 

12/20/74 Affidavit filed. 

12/27/74 Notice of Appeal filed. Copy sent to C of A. 
JIN 
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Complaint. 


UNITED STATES DISTRICT Col 


District or New York 


—S 


Ropert Exvciorr and SHIRLEY ELLIOTT, 


Plaintiffs, 


Defendants 


Plaintiffs, complaining of the defendants herein by 


their attorneys, respectfully allege: 
\s AND FOR A FIRST CAUSE OF ACTION ON BEHALF OF 
pLAINTIFE RopertT EXLLIoTT 
FIRST: That the plaintiffs reside in Brockton, Mass. 
and are citizens of the State of Massachusetts. 
SECOND: That this action 1s predicated por diver- 
sity of citizenship, and is an action for an amount in 
excess of $10,000.00, and this Court has jurisdiction over 
the subject matter of this action. 
THIRD: Upon information and belief, that at all times 
hereinafter mentioned, the defendant Maggiolo Corpora- 
tion is a citizen of the State of New York, being a domes- 
tie corporation duly organized and existing under and 
hy virtue of the laws of the State of New York. 
and belief, that at all 
defendant Magzgiolo 
State of New 


FOURTH: Upon information 
hereinafter mentioned, the 


times 
Inc.. is a citizen of the 


Contracting Co.., 


( ompla ni 


York, being a domestic corporation duly organized and 
‘ ng under and by rtue of the laws of the State of 


pon 


information and belief, that at all times 


ereinafter ntioned, the defendant Maggiolo Founda 
tion rp a citizen of the State of New York, being 
a domestic corporation duly organi and existing under 
nel | rtue of the laws of the State of New Yerk 
SINTH (pon information and helief, that at a 
times hereinafter mentioned, the defendant G & A Con 
tracting Corp. ts ¢ tizen of the State of New York, being 
a domestic corporation duly organized and existing under 
and | irtue of the laws of the State of New Yorl 
SEVENTH: Upon information and belief, that at al 
tit here ftter mentions defendant Ronnie Gorr wa 
the owner of the motor ft ie} here nafte r ref rred to 
KIGHTH (pon information and belief, that at all 
| times hereinafter mentioned, the defendant Maegiolo Cor 
poration was the owner of the motor truck hereinafter 
referred to 


} 


NINTE: 1 nformation and belief, that at all times 


pon 


hereinafter mentioned, the defendant Maggiolo Contract 
ing Co. was the owner ol the motor truck herematter 
referred to 

TENTH: Upon information and belief, that at all times 
hereinafter mentioned, the defendant Maggiolo Founda 
tion Corp. was the owner of the motor truck hereinafter 


referred to. 


ELEVENTH: Upon information and belief, that at all 
fimes hereinafter mentioned, the defendant G & A Con 
tracting Corp. was the owner of the motor truck herein- 


after referred to. 


sa 
C'umplaint 


TWELETH: Upon information and belief, that at all 
times hereinafter mentioned, the defendant Maggiolo Cor- 
poration maintained, managed, operated and controlled 
the aforesaid motor vehicle. 


THIRTEENTH: Upon information and belief, that at 
all times hereinafter mentioned, the defendant Maggiolo 
Contracting Co., Ine. maintained, managed, operated and 
controlled the aforesaid motor vehicle. 


FOURTEENTH: Upon information and belief, that at 
all times hereinarter mentioned, the defendant Magzgiolo 
Foundation Corp. maintained, managed, operated and 
controlled the aforesaid motor vehicle. 


FIFTEENTH: Upon information and belief, that at 
all times hereinafter mentioned, the defendant G & A Con 
tracting Corp. maintained, managed, operated and ‘on 
trolled the aforesaid motor vehicle. 


SIXTEENTH: Upon information and belief, that the 
defendant Maggiolo Corporation had a contract with the 
Woodbridge Urban Renewal Agency of Woodbridge, New 
York in connection with the demolition and/or construe 


tion of structures in Woodbridge, N a 


SEVENTEENTH: Upon information and belief, that 
the defendant Maggiolo Contracting Co. had a contract 
the Woodbridge Urban Renewal Agency of Wood 
bridge, New York im es nection with the demolition and 
or construetion of structures in Woodbridge, N. Y. 


KIGHTEENTH: Upon information and belief, that 
the defendant Maggiolo Foundation Corp. had a eontract 
with the Woodbridge Urban Jonewal Agency of Wood 
bridge, New York in connection with the demolition and/ 
or construction of structures in Woodbridge, N. Y. 


NINETEENTH: Upon information and belief, that 
the defendant G & A Contracting Corp. had a eontract 
with the Woodbridge Urban Renewal Agency of Wood 


Ja 
( ompla nt 


bridge, New York in connection with the demolition and 
or construction of structures in Woodbridge, N. Y. 


Ty ENTIETH: Upon information and belief, in per- 
formance of the aforesaid contract, the defendant Mag- 
siolo Corporation employed the truck herein referred to 
for the transportation of debris including lumber from 
the aforesaid location. 


TWENTY-FIRST: Upon information and belief, in 
performance of the aforesaid contract, the defendant Mag 
siolo Contracting Co., Inc. employed the truck herein re 
ferred to for the transportation of debris including lum 
her trom the aforesaid location. 


TWENTY-SECOND pon information ar 


na belied, an 
performance of the aforesaid contract, the defendant Ma 

siolo Foundation Corp. emploved the track herein re 
ferred to for the transportation of debris including tum 
ber from the aforesaid location 


TWENTY-THIRD: Upon information and belief, in 
performance of the aforesaid contract, the defendant 
G & A Contracting Corp empioved the truek herein re 
ferred to for the transportation of debris including lum 


ber from the aforesaid location 


TWENTY-FOURTH: That at all times hereinafter 
mentioned the plaintiff was employed by the Village of 


Woodbridge. W oodbridze, Ni W York 


TWENTY-FIFTIL: That on the 24th day of April, 
1972 the plaintiff was situated on Glen Wild Road, in 
the Town of Woodbridge, County of Sullivan, State of 
New York. 

TWENTY-SIXTH: That on the 24th day of April, 
1972 the motor vehicle herein described was traveling on 
Glen Wild Road in the Town of Woodbridge, County of 
Sullivan, State of New York. 
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ive i} iui tii { orl rah ,jeta 
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‘ ea i 1 cont th ft pla Lie i 
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WENTY-NINTH: That the neghgence and eare! 


i the defendants consisted of the follo L 
Tt ! lanee, mana ent 
! Ol nad « trol of the defendants’ afore id’ moto! 
le: in failing to keep and maintain sal Ol 
Le contents thereof under reas mah proper, sal 
and law ontrol sat 
properly and carelessly loading the aforesaid truck; in 


} 


necligently and carelessly causing, allowing, permitting 


and/or suffering a hoard or piece of lumber from the 


f ‘1 truck to fall from said truck and come in con 


aforesal Q 
tact with the plaintiff, in failing to set up proper saft 


ards and barriers: in failing to make proper and ade 
quate inspections; in failing to take proper and adequate 
to prevent the occurrence as hereinafter set fort] 


sfeps 
lookout and watch; in fail 


in failir r to keep a proper 
ine to se the accepted modes, actices and eustoms 
in such cases made and provided for: 


cent ond eareless in the premises. 


and in heing nee 


THIRTIETH: That colelv as a result of the defend 
this plaintiff, Robert El 


necligence as aforesaid, 
disabled, and was 


ants’ 
liott. was rendered sick, sore, lame and 
serious personal injuries, 
of these injuries 


that the said 


eaused to sustain severe and 
1 upon information and belief, some 
1/or lasting nature; 
jospital, bed and home as a re 
btain medical aid and 


an 
are of a permanent an 
nlaintiff was confined to } 
sult thereof; has heen eaused to 0 


lla 
( omplat nl 


attention in an endeavor to cure or alleviate the injuries 
sustained and, upon information and belief, will be com- 
pelled to do so in the future, was totally disabled and 
necessarily unable to attend to his usual affairs and 
duties. 


THIRTY-FIRST: That as a result of the foregoing, 


this plaintiff has been damaged in the sum of Nine Hun 
dred Thousand ($900,000.00) Dollars. 

AS AND FOR A SECOND CAUSE OF ACTION ON BEHALF O01 
PLAINTIFF & I hu I 


THLIRTY-SECOND: Plaintiff Shirley Elhott repeats, 
reiterates and realleges each and every allegation con 
tained in paragraphs numbered First through Thirtieth 
of this complaint with the same force and effeet as if th 
same were herein set forth at length. 


THIRTY-TILRD: That at all times hereimafter men 
tioned the plaintiff Shirley Elliott was and_ still Is th 
wife of the plaintiff Robert Htliott 


THIRTY-FOURTH Phat solely as a result of the 
defendants’ negligence as aforesaid, this plamti{f was 
deprived of the love, services, society and companionsh!} 
irae 


of her 'yshand, the plaintiff Robert Elliott during the 
period of his disability 

TITTIRTY-FIFTH: That as a result of the foregoing, 
this plaintiff has been damaged in the sum of One Hun 
dred Thousand ($100,000.00) Dollars. 


Wuererore, plaintiff Robert Elliott demands judgment 
against the defendants on the first cause of action in the 
cum of Nine Hundred Thousand ($900,000.00) Dollars, 


] 
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and plaintiff Shirley Hlhott demands judgment against 
the defendants on the second cause of action in the sum 
of One Hundred Thousand ($100,000.00) Dollars, to 


cether with the costs and disbursements of this action. 


Sipney Orseck and 
EpecMaN. Bercer, Peters & KosHEL 
Attorneys for Plaintiffs 
Office & P. O. Address 
16 Court Street 
Brooklvn, N. Y. 11201 


Defendants Demand Trial by Jury. 


loa 
Answer of Maggiolo. 
UNITED STATES DISTRICT COURT, 
WwastEus District of New York. 


The detendants, Margiolo Ci rporation, Mayggeiolo Cou 
tracting Co., Inc., Maggiolo Foundation Corp. and G & A 
Contracting Corp., by their attorney Jolin J. Langan. 


the complaint of the plaintiffs herein: 


respectfully alleges upon information and belief: 


FIRST: Denies any knowledge or information thereot 
sufficient to form a belief as to the allegations contained 
n the paragraphs designated: First, Second, Third, 
Fourth, Fifth, Sixth, Seventh, Twenty-fourth, Twenty 
fifth, Thirty-third. 


SECOND: Denies each and every allegation contained 
in the paragraphs designated: EKighth, Ninth, Tenth, 
Kleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth. 
Sixteenth. Seventeenth, hKighteenth, Nineteenth, Twen 
tieth, Twenty-first, Twenty-second, Twenty-third, Twenty 
sixth, Twenty-seventh, Twenty-eighth, Twenty-ninth, 


Thirtieth, Thirty-first, Thirty-fourth, Thirty-fifth. 


THIRD: Repeats above denials for paragraph des 
ignated: “First” through “Thirtieth” which is recited in 
paragraph “Thirty-second” of the complaint. 


AS AND FOR A SEPARATE AND COMPLETE DEFENSE TO THE AL 


LEGED CAUSE OF ACTION, THE DEFENDANT ALLEGES UPON IN- 


FOURTH: That any injury or injuries sustained by 
the plaintiff herein were not caused by any negligence 
or carelessness on the part of the defendant, his servants, 
agents or employees, but were caused solely by the negli- 
genee and carelessness on the part of the plaintiff or 
some third party or parties over whom the defendants 


1A, 
‘ta 


; Wwe ol Vagg ole 


Contracting Co., Inc., 


Corporation, Mageio.o 
an Gn A 4 ae Ing Corp., 


Aj » ! 
WALLIOW 
\ re ; d 
Mageiolo Foundation Corp.,, 


ted to and cause uries ecom- 


' " 
had no control contribu 


plained of. 


1" " “ay } } } 
Whererore, the defendants demand jucgimen 
the complaint herein; together with the costs and dis- 


lbursements of this action. 
Dated: Brooklyn, New York 
Dec. 21, 1972 
JOHN J. LANGAN, Esa. 
Attorney for Deits. 
175 Remsen St. 


srooklyn, New York, 11201 


Edelman, Berger, Peters & Koshel, Eisqs. 
Attorneys for plaintiffs 
16 Court St. Bklyn. NYC 
Clerk of the Eastern District 
United States Courthouse 
Our File # HO 373 AL 02323 
ls 


lda 
Amended Answer of Maggiolo. 

UNITED STATES DISTRICT COURT, 
astern District or New York. 


he defendants, Maggiolo Corporation, Maggiolo Con- 
racting Co., Ine., Maggiolo Foundation Corp., and G & A 
Contracting Corp., by their attorney John J. Langan, 
Esq., answering the complaint of the plaintiffs herein, 
}] 


ve upon information and_ belief: 


respectfully a 


FIRST: Denies any knowledge or information thereot 
sufficient to form a belief as to the allegations contained 
in the paragraphs designated: First, Seeond, Third, 
Fourth, Fifth, Sixth, Seventh, Twenty-fourth, Twenty 


fifth, Thirty-third. 


SECOND: Denies each and every allegation contained 
n the paragraphs designated: Eighth, Ninth, Tenth, 
Eleventh, Twelfth, Thirteenth, Fourteenth, Fifteenth, 
Sixteenth, Seventeenth, Eighteenth, Nineteenth, Twen 
tieth, Twenty-first, Twentv-second, Twenty-third, Twenty 
sixth, Twenty-seventh, Twenty-eighth, Twenty-ninth, 


Thirtieth, Thirty-first, Thirty-fourth, Thirty-fifth. 
THIRD: Repeats above denials for paragraph des 

ignated: “First” through “Thirtieth” which is recited in 

paragraph “Thirty second” of the complaint. 


As AND FOR A SEPARATE AND COMPLETE DEFENSE TO THI 


ALLEGED CAUSE OF ACTION, THE DEFENDANT ALLEGES UPO? IN 


AND 


FORMATION 


BELIEF: 


FOURTH: That any injury or injuries sustained hy 
the plaintiff herein were not caused by any negligence or 
carelessness on the part of the defendant, his servants, 
agents or employees, but were caused solelv by the negli 
venee and carelessness on the part of the plaintiff or some 
third party or parties over whom the defendant Magzgiols 


lagdy 


Corporation, Maggiolo Contracung Co., Inc., Maggiolo 
foundation Corp. and G & A Contracting Corp. had no 
control, contributed to and caused the injuries complained 


of. 


As AND FOR A CROSS-CLAIM AGAINST CO-DEFENDAN RONNIE 
GORR, DEFENDANTS ALLEGE UPON [INFORMATION AND BELIEF AS5 
‘ 


FOLLOWS: 


KIFTH: That if plaintiffs sustained the injuries and 
damages in the manner and at the time and place alleged, 
and if it is found that the answering defendants are liable ' 
ffs herein, all of which is specifically denied, then 


to plaintt 
the basis of apportionment 


said answering defendants, on 
of responsibility for the alleged occurrence, are entitled 
ty indemnification from and judgment over against the 
aforementioned eo defendant. for all or part of any ver 
diet or indement that plaintiffs may recover against said 
answering defendants. 

That hy reason of this action, said answering defend 
ants have heen and will be put to eosts and expenses in 


eluding attorneys fees 


Wrenrevore, defendants Maggiolo Corporation, Mag 
giolo Contracting Co., Ine., Maggiolo Foundation Corp. 
and G@ & A Contracting Corp. demand judgment dismiss 
ing plaintiffs’ complaint against them, together with 

f this action, and further 


the costs and disbursements 0 
demands that in the event said answering defendants are 


found liable to plaintiffs herein, then said an:wering de- 
basis of apportionment of responsibility, 
over against the aforementioned co-de- 
f the verdict or judgment that 
answering defend- 


fendants, on the 
have judgment 
fendant for all or part o 
plaintiffs may recover against said 


Amended Answe: of Maggiolo 


ants, together with the costs and disbursements of this ac- 
tion, and for any expenses incurred by it in 


1 the defense 
thereof, including attorneys fees. 


Dated: Brooklyn, New York 


May 14, 1974 
° JOHN J. LANGAN 
Attorney for Defendants Maggiolo 
Office & P. O. Address 
175 Remsen Street 
Brooklyn, New York 11201 
(212) 858-9200 
By: Sera: & Ferrers, of Counsel 
Office & P. O. Address 
44 Court Street 
Brooklvn, New York 11201 
To: 
KMdelman, Burger, 


Peters & Koshell, Esqs. 
Attorneys 


for Plaintiffs 
16 Court Street 
Brooklyn, New York 


Dominick J. Cornella, Esq. 


rr Defendant 
Broadway 


New York. New York 


Attorney f 


Gorr 
160 


lisa 
Answer of Gorr. 
UNITED STATES DISTRICT COURT, 
Eastern District or New YorkK. 


The defendant Ronnie Gorr by his attorney Dominic 
J. Cornella, answering the complaint of the plaintiffs 


herein: 
ANSWERING A FIRST CAUSE OF ACTION 


FIRST: Denies any knowledge or information suf 
ficient to form a belief as to each and every allegation 
contained in those paragraphs of the complaint designated 
“First”, “Second”, “Third”, “Fourth”, “Fifth”, “Sixth”, 
“Bigchth”, “Ninth”, “Tenth”, “Eleventh”, “Twelfth”, 
“Thirteenth”, “Fourteenth”, “Fifteenth”, “Sixteenth”, 
“Seventeenth”, “Eighteenth”, “Nineteenth”, “Twentieth”, 
“Pwenty-first”, “Twenty second”, “Twenty-third”, 
“Twenty fourth”, “Twenty-fifth”, “Twenty sixth”, “Twenty 
Seventh” and “Twenty-eighth”. 

SECOND: Upon information and belief denies each and 
every allegation contained in those paragraphs of the com- 
plaint designated “Seventh”, “Twenty-ninth”, “Thirtieth” 


and “Thirty-first” 
ANSWERING A SECOND CAUSE OF ACTION 


THIRD: Except as hereinbefore admitted or other- 
wise pleaded this answering defendant denies each and 
every allegation repeater 1d realleged in that paragraph 
of the complaint designated “Thirty-second”. 


FOURTH: Denies any knowledge or information suf- 


ficient to form a belief as to each and every allegation con- 
tained in those paragraphs of the complaint designated 
“Thirty-third”, “Thirty-fourth” and “Thirty-fifth”. 


lYa 
Answer of Gorr 


AS AND FOR AN AFFIRMATIVE DEFENSE TO THE FIRST AND 
SECOND CAUSES OF ACTION 


FIFTH: Upon information and belief, whatever injuries 
and damages alleged to have been sustained Ly plaintiffs, 
at the time and place alleged were the result of and caused 
by the contributory negligence of plaintiff Robert Elliott, 
and not the result of any negligence by this answering de 
fendant. 


DOMINIC J. CORNELLA, P. C. 
Attorney for Defendant 
Yonnie Gorr 
Office & P. O. Address 
160 Broadway 
New York, New York 10038 


Ula 


Judgment. 


UNITED STATES DISTRICT COULKT, 


For The 


Eastern District or New York. 


Civil Action File No 


This action came on for trial before the ¢ urt and a 
jurv, Honorable Jacob Mishler, United States District 
Judge, presiding, and the issues having been duly tried and 
the jury having duly rendered its ve rdict, in favor of the 
plaintiffs Robert Elliott and Shirley Elliott and against the 
defendants Maggiolo Corporation, Maggiolo Contraeting 
(‘o.. Inc.. Maggiolo Foundation Corp., G & A Contracting 
Corp. and Ronnie Gorr, 

It is Orperep anp ApsupGep that the plaintiff Robert 
Elliott recover of the defendants the sum of $350,000 and 
the plaintiff Shirley Elliott the sum of $28,000, with in 
terest from Dee. 13, 19 . together with costs when taxed, 
and it is further 

Onprexep AND abs upagp that defendant Ronme Gorr have 
judgment agaimst the defendants Maggiolo Corporation, 
Magziolo Contracting Co., Ine. Maggiolo Foundation 
Corp., and G& \ Contracting Corp., dismissing the cross 
t the said defendant Ronnie Gorr and for such 


claim agains 
said Ronnie Gorr shall pay on account of the 


sums as the 
iudement in favor of the plaintiffs hereim. 
Dated at Brooklyn, New York, this 20th day of Decem 
her, 1974. 
LEWIS ORGEI 
Clerk of Court 


By: ILLEGIBLE 
Deputy Clerk 


Zla 


Notice of Appeal of Defendants Maggiolo and G & A 
Contracting Corp. 


UNITED STATES DISTRICT COURT, 


Eastenn District or New York. 


Please Ty otice that defendants, Maggiolo Corpora 
tion. Maggiolo Contracting Co., Inc., Maggivlo Foundation 
Corp. and G & A Contracting Corp., hereby appeal to thi 
Court of Appeals, Second Cireuit, from so much of a judg 
ment of this Court entered in the office o the Clerk of 
said Court on the 20th day of December, 1974, which grants 
udgment to plaintiff, Robert Elliott, in the sum of $350,000 
and grants plaintiff, Shirley Elliott, judgment in the sum 
of $28,000, together with interest and costs, and the said 
defendants do hereby appeal from that portion thereof, on 
questions of law and fact. 


Dated: Brooklyn, New York 
December 20th, 1974 


Yours, ete., 


SERGI & FETELL 
Attorneys for defendants, 
Maggiolo andG& A 


By: ILLEGIBLE 
A Member of the Firm 
Office & P. O. Address 
44 Court Street 
Brooklyn, New York 11201 
To: 
Edelman, Berger, Peters & Koshel, Esqs. 
Attorneys for Plaintiffs 
16 Court Street 
Brooklyn, New York 


Dominick J. Cornella, Esq. 
Attorney for Defendant, Gorr 
160 Broadway 
New York, New York 


Notice of Appeal by Gorr. 


UNITED STATES DISTRICT COURT, 


Rasrern Districr or New York. 


lease ke Notice, that the defendant, Ronnie Gorr, 
he y appeals to the Court of Appeals, Second Circuit, 

) auch of a judgment of this Court entered in the 
of the Clerk of said Court on the 20th day of Decem- 
bev, 1974, which grants judgment to plaintiff, Robert Elliott, 
in the sum of $350,000. and grants plaintiff, Shirley El- 
liott, judgment in the sum of $25,000. together with in- 
terest and costs, and the said defendant does hereby ap- 
peal from that portion thereof, on questions of law and 
fact. 


Dated: New York, New York 
January 6, 1975 


Yours, etc., 


DOMINIC J. CORNELLA, P. C. 
Attorney for Defendant 
Ronnie Gorr 
Office & P. O. Address 
160 Broadway 
New York. New York 10038 
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Defendants Maggiolo’s Pretrial Motion for Adjournment 


of Trial. 
UNITED STATES DISTRICT COURT, 
EasterN District or NEw York. 


State of New York, 
County of Kings, SS: 


BengaMin J. Sexci, being duly sworn, deposes and says: 


f am a member of the firm of Sergi & Fetell, Esqs., 
Trial Counsel to John J. Langan, Ksq., attorney for the 
Maggiolo defendants. 

This affidavit is submitted in support of the extraor 
dinary application of said defendant for dual relief. 


1. A reasonable adjournment of the trial of this ac 
tion. 


) 


2. An order quashing the deposition of David Utegg, 
a witness herein and a direction by the Court that said 
David Utegg’s testimony be taken only in open Court in 
the presence of the Court and jury. 

The matters contained in this affidat are based on an 
extensive investigation to which deponent has been privy 
from the outset. 

This is an action to recover damages for personal in- 
juries allegedly sustained by ‘One Robert Elliott. Mr. 
Elliott alleges that on April 24, 1972, he was employed by 
the Village of Woodridge, Woodridge, N. Y., in the Publie 
Works Department. At the time of his alleged accident, 
defendant Maggiolo was engaged in certain demolition 
work in and around the Village of Woodridge. Mr. El- 
liott claims that on April 24, 1972, while he was cleaning 
out a catch basin on Glenwild Road, Woodridge, N. Y., @ 
truck operated by one David Utegg, on behalf of Maggiolo, 
drove past him and that a piece of lumber fel! off the truck, 
struck him in the face, causing partial blindness and deaf- 
ness, inter alia. 


Defendant Vagg ) Pretrial Motion for {J journment 
of Trial 

investigation conducted on benall of Mageiolo revea 

at no truck owned or operated by Mageiolo was in the 

1einity oO} the site of the alleged aceietent, 

As late as May of 1974, Maggiolo was still in the lar 

th respect to the details of the plaintiff's claims. 

On May 3, 1974, at a conference in the Chambers 0! J 
‘tishler. an order for further discovery was ned by th 
Court. , 

On July 11, 1974, all depositions were conducted at this 
Courthouse, ineluding that of plaintiff Robe: Mlhiott and 


David Utegg, as a witness. 

Mr. Utege testified that he was the driver of a true 

owned by co-defendant Gorr and operated on behalf of co 
defendant Maggiolo. Utegg’s testimony, in essense, con 
firmed the plaintiff’s version of the accident, to wit, that he, 
David Utegg, was driving a truck down Glenwild Road and 
that he saw Elliott alongside a eatch basin. With that in 
formation at hand, a very extensive investigation was con- 
dieted by our office on behalf of co defendant Maggiolo. 

Deponent, as an attorney and officer of this Court, hereby 
certifies to this Court tat it appears that a fraud has been 
or will be perpetrated in this action. 

We have learned of the fact and confirmed the fact that 
David Utere gave testimony at the deposition on July 11, 
1974 neder pressure in return for promises made to him. 
It appears that Mr. (Ttegg is blind and that he was promised 
that in return for his testimony, a compensation claim 
will be asserted on his behalf to establish causal relation- 
ship between his blindness and an employment situation. 

We nave further learned that other individuals have 
heen importuned to give testimony favorable to the plain 
tiff herein. Tt has come to our attention that David Utegg 
was told that if he would give testimony favorable to plain- 
tiff at the deposition, his presence in Court would not be 
required. We have in our possession what we believe to 


ava 


Defe ndants Maggiolo's Pretrial Motion for Adjournment 
Oo} Trial 

be valid evidence that if David Utegg is called upon in 

Court, under oath, to give testimony, he will recant the 

testimony given at the deposition. 

This case has been on the Ready Hold Calendar of Judge 
Mishler for some time now, subject to his Honor’s Calen- 
dar. 

Within the past few days it has come to our attention 
that David Utegg was originally scheduled to have ey¢ 
surgery performed in Florida and that there was a change 
in his plans and that he is presently scheduled for eye sur 
gery on November 20, 1974 in Scranton, Pennsylvania. 

It is our very carefully considered opinion that the 
timing of the scheduled surgery bears a direct relation- 
ship to the time that this matter is to be reached for trial 
hefore Judge Mishler. To the best of our knowledge and 
belief, this surgery was not of an emergency nature. 

In the interests of justice and by virtue of the extra- 
ordinary powers vested in this Court, it Is mos respect- 
fully urged that the trial of this action, now scheduled for 
November 25, 1974, be adjourned to a time when David 
Utegg will be physically available to come into Court to 
testify in person. 

We further respectfully urge that this Honorable Court 
direct that under these extraordinary circumstances here 
presented and in the interests of justice that the de bene 

be quashed and that the 
Court further direct that his testimony be taken only in 


esse deposion of David Utegg 


open Court before the Court and jury, or in the alterna 
tive that the Court direct the issuance of a subpoena pur- 
snant to FRCP 45 (e) (1). 

Deponent certifies that this application is made in good 
faith. with full realization of the consequences of the 
statements made herein, and is not made for the purpose 
of delay. 


(Sworn to by Benjamin J. Sergi, November 21, 1974.) 


2ba 
Defendants Maggiolo’s Motion for New Trial. 
UNITED STATES DISTRICT COURT, 
Eastern District or New York. 


SIRs : 


Please Take Notice that upon the annexed affidavit of 
Lester E. Fetell, Esq., sworn to the 14th day of December, 
1974, upon the trial transcript herein, and upon all ora 
applications previously made to the court during the course 
of the trial herein, the undersigned will move this court at 
the Chambers of Hon. Jacob Mishler, U S.D.J., U. S. Court 
house, Cadman Plaza East, Brooklyn, New York, on the 
18th day of December 1974, at 10:00 o’clock in the fore- 

on of that day, or as soon thereafter as counsel can be 
heard, for an 

1. Orver pursuant to Rule. 50 (b) ot the Federal 
Rules of Civil Procedure for a new trial of the is- 
sues herein, upon the detailed grounds set forth in 
the annexed affidavit. 


9. For such other and further relief as to this 
Court may seem just and proper. 


Dated: Brooklyn, New York 
December 14, 1974 
SERGI & FETELL 
Counsel to Jonn J. Lancan, Esq. 
Attorneys for defendants 
Maggiolo 
By: Illegible 
A Member of the Firm 
44 Court Street 
Brooklyn, Nev York 11201 
875-8808 


To: 


Edelman, Berger, Peters & Koshel, Esqs. 
Attorneys for plaintiffs 
16 Court Street 
Brooklyn, New York 11201 


Dominic J. Cornella, Esq. 
Attorney for defendants Gorr 
160 Broadway 
New York, N. Y. 


Affidavit of Lester Fetell in Support of Motion for New 
Trial. 


UNITED STATES DISTRICT COURT, 


L, : FE. Ferenn, bei luly sworn deposes and says: 


lf am a member of the firm of Sergi & Fetell, Esqs. 


trial counsel to John J. Langan, Esq. attorney for all 


of t! named Maceiolo defendants. I was associated 
trial counsel herein, and as such am personally familar 
with the matters contained in this affidavit, which is 


submitted in support of said defendants’ motion pur 


unnpt to FRCP Rule 50(b) for an order granting a new 


trial. on the following grounds: 


1. Conduct of plaintiffs’ trial e nsel, which 
created such prejudice as to have denied the de 
fondant an opportunity to present the issues herein 
to the jury in an atmosphere which was fair, calm, 
reasonable and within the appropriate 1 iles govern 


ine fair trial by jury. 


2 The trial court erred in its rulings vis a vis 
e admissibility Ol evidence 11 connection with 
the use of the depositions of David Uteeg, and the 
admissibility of evidence te ndered to destroy the 


credibility of said witness, and the exe usion of cer- 
tain testimony of a witness Harold Utegg and Brian 
DuBois, which rulings deprived these defendants 
of a fair and reasonable opportunity to present to 
the jury full evidence in support of defendant’s 
contentions. 


Affidavit of Lester Fetell vu OUP] rt of Motion for New 


It is not necessary to eatalogue the deta led acts of 
laintitf’s yunsel h wer rope! nflammatory, 
piaintil coun v1 \ mproper, milan 1a é 

. , | ! +] 
contumacious oF t rulings of the trial judge, patently 
tactical beyond t hounds of fair presentation of evidence, 
prejudicial, patently designed to create a climate of pre- 
udice in the courtroom, ete. ete. The acts of trial coun 
ae ] +344 ~~ hor +] a} } hat the 
for plail ff were beyond the pale, so much so that the 
trial judge was driven to the ultimate limits of his Ju 
dicial endurance: so much so that defense counsel per 
orce Was comp led. in the interests of justice to demand 
+» ] 
al ist 


rat on several OcCCAasions., 
The issue here present d is to determine whether those 
acts, too numerous to eatalogue, which are emblazoned 


on this trial record, deprived defendants of a fair trial. 


nizant of the pragmatics of the calendar problems which 
beset this court, we fully appreciated the faet that with 
each passing day of trial time the cost to the covernment 
is great, ana that there is a tremendous disruption of the 
very workings of the court. For these reasons, defense 
counsel restrained themselves from moving for a 
with each act of defense counsel. There reached a point, 
however, where the possibility of a fair trial faded. The 
balance between judicial administration and prejudice to 
parties came into sharp conflict. 


It must be reealled that the court’s attempt to restrain 
plaintiffs’ attorney was made in the absence of the jury. 
Had counsel desisted, the trial could have proceeded in 
a fair and rational manner, reducing prejudice. Counsel 
Did Not Desist. He obviously is an attorney with a 
tremendous amount of intestinal fortitude, so intent on 
victory that he was willing to absorb much personal abuse, 
provided that he is able to “make his points” with the 


jury. Plaintiffs’ counsel knew full well that the admoni- 


» Court were on the reco 


Was ass. 


vis a vis the jury. 


in utter despera- 


There were times when the Trial Judge, 


tion, overruled defense objections to persist nt repetition, 
on what appeared to be : judicial determination that the 
court would give counsel “enough rope to hang himself” 
Apparently that did not succes d. We do not know whether 


the jurv even realized that plaintiffs’ attorney was being 


contumacious of the Court’s direction; this may have been 


too subtle for the jury. We do not know whether the 
| 


a form of reverse psychology. In any event, counsel 
kept getting in his “licks”. He took tremendous risks with 
the Court. in return for a large verdict. This heroism 
has no place in the Courtroom, and is not to be eondoned. 

A prime, but most unfortunate, example of these tae- 
ties. is to be found in the record (s. m. 2431-6) ~yherein Mr. 
Edelman attempted to read from the Vassar Bros. Hos- 
pital record to show that the history contained therein 
was consistent with plaintiffs’ story. The jury was ex- 
cused, M Edelman properly admonished, and the jury 
recalled. .vhat Was The Very Next Thing Mr. Mdelman 
Said? He started to read from the same proscribed ree- 
cord indicating a history that the accident happened at 
11:30 A. M. It is urged that the Court’s admonition 
to the jury at that point was not sufficient to overcome 
the devastating effect of the jury fixing the time of the 
accident at 11:30 A. M. The proof can be found in the 
fact that the jury requested the reading of the testimony 
of both Mr. Schact and Mr. Newmark, the two witnesses 
whose testimony created the issue as to the time of the 
happening of the accident. If the jury believed that the 
accident happened at 11:30 a. m., then the testimony of 
Diaco, MeDowell, DuBois & H. Utegg was all for naught. 


dla 


Affidaa it of Le ster Fetell Ln Support of M otios. ror Ne w 
Trial 


If the jury believed that the accident happened after 12 
noon, then their testimony that they were at lunch en- 
abled the jury to find that no truck was on the road at 
Time was a critical issue in this case, and 
plaintiff’s counsel knew that. This was the reason he was 
willing to risk a contempt citation in order to read into 
his summation the history at Vassar Bros. Hospital. How 


1 


close to the edge of contempt Mr. Edelman skirted 


I. 


It is earnestly, and most forcefully urged that a ver 


diet of $1000.00 would be unjust under these cireum 
stances, let alone a verdict of $378,000.00. Does not the 
plaintiff now have the “last laugh’? All of the anger 


’ 


which plaintiffs counsel engendered, all of the disrespect 
for the judicial process which he demonstrated, are mere 
anecdotes, the reeord is no more than a seraphook; the 
plaintiffs made their point, th are the proud and de 
lighted beneficiaries of a $378,000 verdict. What does it 
matter to them how they obtained it? The defendants and 
the court remain behind as pawns, and mere instruments 
which resulted in a large verdiet for plaintiff. What 


benefits do the defendants derive from counsel’s disingenu 


ous apologies to the court from his “misunderstanding” 
of the ecourt’s rulings, for his lapses of memory?  De- 
fendants do not now present themselves as guardians of 
judicial decency. This motion is not made to vindicate 
the judiciai system. This motion is made to correct 
a rank injustice which has resulted in an outrageous ver- 
dict. Which ear does this verdict represent? The alleged 
left one, or the right ear, which was described to one 
physician as 58% deaf (Dr. Peimer) and to another as 
normal (Dr. Kaplan). Apparently plaintiffs don’t care. 

It may very‘well be that the court should not be con- 
cerned with the size of the verdict, in which case the 
court has the duty to vindicate the judicial system, and 
grant a new trial. 


of examples of un- 
rness, suffiee it to sav that the task of eu ne the record 


a . ©» vast are citable examples Including 


the adn 1 f David Uteere that he drove the truck 
wh the road at 11:30 a. m. plaintiffs’ proof would have 
been in desperate eopardy It is bevond eavil that de 
fendants’ ability to destrov that testimony was vital. 
On the Frida ast prior to the start of the trial, de- 
fendants made it perfectly clear to the court that David | 


Utece’s testimony in the de bene esse deposit on had to 


t was an important part of the defense 


The eourt ma certain rulings with respect thereto, and 
counsel attempted to comply, assuming all the while that 
the court understood the importance of this aspect of the 
defense. Frankly, we were quite shoeked when the fol- 


owing ruling was made at the trial fs. m. 2100): 


“The Court: No, vou ean’t testify to any con- 
versations you had with your brother” 


Note, now, the following colloquy from the record of 
the Friday application (s. m. 54): 


“The Court: ... But you have a way of attacking 
the credibility of Utegg. If he made all of those 
statement to a trained investigator, have the investi- 
gator here to tell the jury that he’s a liar, That’s the 


way to do itt.” 


| pe ere, ; ae Pees ‘ 
tor t hl they LH; ( Wi not 
el eo eC t or counsel of that facet 
( I t! n the court that we a 
’ m 1) 1 “made all those state 
{ by ror brother. T court sug 
( i 1 t thre ! T I 1) | nn le 
se state t { i] name was Harold Utegg 
e attemp t ' ! tell the rv he’s a ul 
f ar estigator could testify as to admissions or 
statements mi to him by David, why could Harold not 
‘ { We did’ not nderstand the court to have 


ruled that in order for us to bring in such proof, the 


witness | ty Al nvest fol Kor five da Harold 
Utege wa n court, waitine to be reached, o to have 
the court rule out the ( nee ot timo lt 

oul that the adn ons made | David to his 
( own | ( ould be «le tatin and totally ered 
bile | nl Opp ! ‘ l Mr. Seo Lcecept | the trial 
ecourt’s rulit without resort to ingenious tricks to eit 
eumvent t!] eourt, o1 the eourt. The ultimate 
effeet of this lay rlike Conauet is to deprive the int 
of testimony from lHfarold which we knew would ive 
a tal eff t on the plaint fs’? ease 


We do not comprehend the ruling of the court: Tf the 
conversations between David and Tlarold was not ad 
missible, how else could we bring forth proof that not 
only was David a liar, but he so much as admitted it to 
his brother? 

We recall the court stating that in connection with an 
attempt to resolve the problem of David Utegg, without 
granting a continuance, the court “painted itself into a 
corner” (s, m. 2286). Be that as it may, we earnestly 
urge that we followed the court’s Friday ruling, to the 
letter. Harold Utegg’s vital testimony should not have 


been ruled out. 


It is significant to note that the problem arose because 
ntiffs’ counsel played fast and loose with the court. 
rhe histrionies of Mr. Orseek in offering to hire an 
ambulanee to bring David in were ludicrous. He had 

The argument that David could 


Deponent stated on the record 


no intention of so doing. 
not travel was unsupported. 

that he personally ascertain¢ d that David was not confined 
to his home, and did in fact travel to visit family. | 
now state, as an officer of this court that David declined 
my invitation to be driven to and from the court. Why 
was Mr. Orseck permitted to “fudge” (the court’s words 
(s. m. 2321) on his promise made to the court? The grand- 


lav on the earlier Friday disselyod when the mo- 


stand p 
ment of truth arrived, They never intended to bring in 
David Utegg. Why else was he the only witness deposed 
de bene esse? Bach and every witness called by plaintiffs 
was beyond the 100 mile subpoena limit, and yet they 
appear 1. Schacht was Sl years old. They had no as- 
surance that he would live long enough to testify in per- 
son, and yet he was not deposed. Mr. Sergi argued 
strenuously that David had to confront the court and jury. 
It is respectfully suggested that the court re read the 
deposition (#1) of David Utegg. He never said he was 
down the road, he merely agreed with Mr. Edelman, in 
a deposition room where the masterful technique of lead- 
ing questions could not be controlled by a Judge. 

This case is a true travesty of justice. We respectfully 
urge that at the expense of additional disruption of the 


cour. 3 calendar, the judgment herein be vaeated and a 
new trial granted. 
The ° 'ore-ts of justice so demand. 


‘Sworn to by Lester EF. Fetell, Decemoer 14, 1974.) 


Joa 
Opinion and Order Denying New Trial. 
UNITED STATES DISTRICT COURT, 
Eastern Districr or New York. 


Defendants move for a new trial pursuant to Fed. R. 
Civ. P. 59° based on: (1) the conduct of plaintiffs’ coun- 
sel which deprived defendants of a fair trial; and (2) 
error in refusing to admit into evidence statements al- 
legedly made by David Utegg to his brother, Harold 
Utegg. 

Plaintiff Robert Elliott claimed that serious personal 
injuries were inflicted on him on the morning of April 
95, 1972, when he was struck by a plank which fell from 
a passing dump truck, owned by defendant Gorr and oper 
ated by an employee of one of the defendants, Magziolo 
Corporation (lessee of the truck). Vigorous and inten- 
sive investigations of the manner of the happening of the 
accident by both sides resulted in charges by defendant 
Magziolo of a fraudulent claim and subornation of per- 
jury on the part of the plaintiff. 

As to the defendants’ first ground for a new trial, it is 
quite accurate to say that the conduct of plaintiffs’ trial 
counsel was repre hensible. llowever, the court did every- 
thing within its power to counteract any prejudice caused 
by this behavior. The court is convinced that its strong 
reprimand before the jury of plaintiffs’ trial counsel 
removed any possible advantage to plaintiffs or prejudice 
to defendants. In any case, Maggiolo cannot now ask for 
relief on this basis since he was offered a mistrial and 
declined it2 He has, thus, waived his right to raise this 
argument again in a motion for a new trial. 


‘The motion was made pursuant to Fed. R. Civ. P. 50(b), 
i. e., for judgment notwithstanding the verdict. 


*Tr. at 2434. 
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Denying 


Opinion and Order 


nO requester 


jury ad his deposition taken 
on July 11, 1974 Maeciolo claimed that David Utegg had 


»reeanted but that the recat tation could not be brought 


since 

hefore the jury beeause the witness was in the hospital. 

The court sueeested that the witness’ inconsistent state- | 
ments and/or recantation could be brought before the jury 

through a second deposition. \ second deposition of 

David Utegg v then taken on Sundav, November 24, 

1074. in whieh he denied making the several statements 
inconsistent with his previou deposition 


The ruling on the admissibility of the prior statements 
| 


made hy David Utegre was ¢ pla ne hy the court on a 


number of occasions. In essence, it was that Maggiolo 


fniled to establish a proper foundation for the hearsay 


statements. In using prior inconsistent statements to im 
peach a witness, the cross examiner must first ask the 
witn if he made the stateme specifying the time and 
place at which it is alleged to hay been made. Tf the wit- 
ness does not admit making the statement, the eross ex- 


aminer may then prove that the alleged statement was in 
fact made. U.S. v. Wright, 489 F. 2d 1181 (D. CE. 
1973): Fortunato v. FMC, 464 F. 2d 962 (2d Cir. 1972); 
17. S. ov. Hayutin, 398 F. 2d 944 (2d Cir. 1968) : MeCormick, 
Evidence, §37 (1972). 

Maeciolo made the same argument during the trial 
that he makes now with reference to the ruling on ad- 
missibility of prior statements. When the court suggested 
a second deposition, it did so on the statement of counse! 
that David Utege had made statements to defendants’ 


’David Utegg had undergone an eye operation November 20 
or 21. He was outside the territorial jurisdiction of the court. 


Opinion and Order Den sing New Trial 


investigator indicating that he gave false testimony at the 
first deposition. The court’s suggestion was not intended 
to indicate that it would he unnec sary to establish a 
proper fousiwlation for the 


ments. 


mission of these prior state 


Further, the court offered Maggiolo a continuance for 
the purpose of conducting a third deposition of David 
Utegg in order to establish a proper foundation for the 
admission of the prior statements. The offer was re- 
fused, and Maggiolo, in effect, waived his right to use this 
ground for a new trial as well. The court also notes that 


Harold Utege did testifv that David Utege told plaintiffs’ 


counsei in Harold’s presence that he did not drive his truck 
down Glenwild Road on the mornine of April 24, 1972. 
Plaintiffs’ counsel made no objection to this testimony 
and it was admitted in evidence. Under such cireum 
stances, it difficult to see how Maggiolo was substan- 
tially prejudiced by the court’s refusal to admit David 
Utege’s prior inconsisient statements. 

Accordingly, defendants’ motion for a new trial is in 
all respects denied and it is 


13—Sergi 5747 


So OrpEREn. 


Barry 


JACOB MISHLER 
Oy. inden 


‘Tr. at 2293 


‘Tr. at 2093 
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Plaintiffs’ Affirmation of Jerome Edelman and Exhibits 
in Opposition to Defendants’ Motion for New Trial. 


UNITED STATES DISTRICT COURT, 
Eastern District or New York. 


State of New York, 
County of Kings, SS: 


Jerome Epenman, an attorney admitted to practice in 
the Courts of the State of New York, affirms under penalty 
of perjury: 


That he is a member of the firm of Edelman, Berger, 
Peters & Koshel, P. C., attorneys for the plaintiffs herein 
and is fully familia: with all the pleadings and proceed- 
ings heretofore had herein. 

This affirmation is submitted in opposition to defend- 
ant’s motion for a new trial. 

The defendant’s affidavit sets forth two grounds upon 
which this new trial is to be granted—(1) the conduct of 
plaintiffs’ trial counsel and (2) that Your Honor committed 
error in excluding the testimony of Harold Utegg and 
srian DuBois to impeach the testimony of David Utegg. 

Reearding the first charge: Stripping away the scorn- 
ful rhetoric there are only two alleged instances of my 
allezed misconduct. One is that I attempted to read the 
history from the Vassar Brothers Hospital record and 
two that I started to read from the same record the time 
of the accident as 11:30 a.m. 

't should be remembered that the defendants caused 
or permitted the introduction of the following material 
in an attempt toe impeach plaintiffs’ witnesses: 


1. The original eard of Dr. Costantino (Exhibit 4 at the 
trial and marked Exhibit 1A hereto) 


9. The report of Dr. Costantino which contained the 
history (Exhibit 5 at the trial and marked Exhibit 
1B hereto) 
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3. The eard of Dr. Gaynin (Exhibit O at the trial and 
marked Exhibit 1C hereto) 


It should also be remembered that on cross examina- 
tion defendants’ counsel asked Dr. Gaynin where he got 
the information that caused him to make some change of 
the history on his card and that he stated he obtained it 
from the Vassar Brother Hospital record. Your Honor 
then also asked the same question and the witness stated 
that he obtained this history from the Vassar Brother 
Hospital reeord (S. M. 1021-1022—Exhibit 1D hereto). 

Each of plaintiffs’ doctors were permitted to testify 
as to the history given to them by the plaintiff. The 
plaintiff also testified without objection that he gave the 
history to each of the hospitals and it was written down 
by each of the hospitals, as he gave it (S. M. ). 

The defendants’ statement that | attempted “to read 
from the Vassar Brothers Hospital record to show that the 
history contained therein was consistent with plaintiff’s 
story” is not factually correct. Attached hereto as Ex- 
hibit 1K are S. M. 2431-3435 which specifically shows (at 
S. M. 2431) that I strictly adhered to the evidence and 
reminded the jury that Robert Elliot testified that when 
he went to the Vassar Brothers Hospital that they asked 
him the history and he gave them the history and that 
(page S. M. 2433) he told Dr. Gaynin the same history. 
When on cross examination Mr. Sergi asked Dr. Gaynin 
where he got the story that caused him to change his 
ecard to “from highway” to “from truck” he stated that 
he got it from the Vassar Prother Hospital. This was 
strictly from the record. At no time did I attempt to 
read the Vassar Brothers Hospital history. 

The defendants second claim that I read from the same 
record indicating that the accident happened at 11:30 a.m. 
(page 3-4 of defendants’ affidavit) is also in error. The 
time of 11:30 a.m. that I referred to appears in the Com- 
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Oppo hion to iD) f yndai ts’ We fio) hor Veu 7 rial 


rel iembered that the 


} 


Community Hospital re ford was introduced by the plain- 


ff at the early part of the trial and the Court sustained 
‘fr. Serei’s objection to the history. At that time plain 
lid not know that Mr. Sergi would try to prove that 

the accident occurred during lunch hour between 12:00 
19-2) pm. Nothing was said of this faet in the 


eanee bv introducing the compensation report signed by 
Mr. Newmark which stated the time of the ae dent to be 
12:30 p.m. One of the objections to said compensation 
report made by plaintiffs’ counsel was that Mr. Newmark 
could not testify as to the time of the happening of the 
oecurrence, having no personal knowledge, and there 
fore his report comainmeg this statement should not be 
admitted. 

Mr. Diaco. Mr. DuBois and Mr. MeDowell all testified 
that the lunch hour was between 12:00 and 12:30 p.m. Mr. 
Diaco testified that they were only carrying sand during 
the morning and first began to carry any debris to the 
dump between 1:30 and 2:00 p.m. Mr. DuBois and Mr. 
McDowell testified that they first began carrying debris 
to the dump between 3:00 and 3:30 p.m. 

The statement at page 4 of the defendants’ affidavit “if 
the jury believed that the accident happened at 11:50 a.m., 
then the testimony of Diaco, MeDowell, DuBois & HTL. 
Utees was all for naught.” is also not correct. The criti 
eal part of the case is whether or not a hoard fell from 
one of Maggiolo’s trucks and hit the plaintiff. It do. s not 
make any difference whether the accident happened at 
12:45, 11:30 or 12:00 p.m. As a matter of fact, Diaco’s 
statement taken by the defendant and produced upon the 


trial contained: 
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Irom 12 noon to 12:30 P.M. myself and my crew 
including the Gorr truck drivers were at luneh 
at a luncheonette near Highland Avenue & Broad- 


a n town The truck vere located wit] ple 
at the dump and me at the tow? ( I } 

t (Italics supplied) (S.M. 1641—Exhibit iG 
hereto) 


Regarding the time of 11:30 a.m. I was under the im 
pression that the history in the Community Hospital ree 
1 


ord of how the accident happened was kept out but not 


the time of admission nor the time reported in the record 
as to the happening of the accident. C rtainly the defend 
ants could have and should have specifically delineated 
which portion of the record they wanted kept out. This 
was not done. In any event, Your Honor not only ad- 
monished me in front of the jury but vou offered Mr. 
Sergi a mis-trial and Mr. Sergi not only rejeeted your 
Honor’s soffer but stated “I do not want a mis-trial I 
rely upon Your Honor to correet it in your charge, if 
you can”. (S.M. 2434—Exhibit 1H hereto) 

[t is respectfully submitted that it is well established 
that after refusal of the court’s offer to grant a mis 
trial defendant may not seek a mis-trial after rendering of 
an unfavorable verdict. In other words, defendant can- 
not sit back and wait for a result and then seek relief. 
(Please see plaintiffs’ accompanying memorandum of law), 

It is also contended that Mr. Sergi should not be the 
one who should throw the first stone. It should be re- 
membered that Mr. Sergi’s cross examination of Robert 
Elliot lasted for approximately two (2) days and on 
numerous occasions he attempted to stall and prolong the 
ease. Regarding the conduct of both counsel, Your Honor 


stated: 
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“Tf 1 were to base it on this case aione, [ might 
say everything | said to Mr. Edelman I should be 
saying to Mr. Sergi. It so happens that in my 
experience with Mr. Sergi it hasn’t been as bad 
with Mr. Edelman.” (S.M. 2282- Exhibitil hereto) 


With regard to defendants’ second ‘point, the charge that 


Your Honor eommitted error WwW th respect to the testi- 


+ 


mony of David Utegg and particularly with respect to 
the attempted testimony of Harold Utege is without foun- 
dation. 

Your Honor was perfectly correct when he ruled that 
in order to impeach a tness by any subsequent. or con 
tradictory statements that a preliminary warning must be 
sviven to him so as to give the witness the opportunity 
to either deny, modify or explain the alleged statements. 
The law is well settled that the failure to give such a 
preliminary warning 1s fatal and such evidence is not ad- 
missible. Our courts have repeatedly held that this warn- 
ing must he specific as to the time, place, person and 
that the witness should be confronted with the words used 
or the substance. The main purpose of th 
at the Scranton Hospital of David Utegg was to permit 
Mr. Sergi to lay such a foundation. This hv failed to do. 
Mr. Sergi admitted that he failed to confront the witness 
with these statements. Thereafter, Your Honor, prior 


examination 


to summation, again told Mr. Sergi that he failed to lay 
the necessary foundation and specifically offered to ad 
journ the case and give Mr. Sergi the right to depose 
Mr. David Utegg again. Your Honor specifically stated: 


“JT will adjourn the ease. T will give you the right 
to depose Mr. Utegg again and ask him those ques 
tions specifically so that you can repair the damage 


or at least conduct the examination with what 
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you now know s Tl I ne oj the Court ind nen 


“Mr. Sergi: 1 appreciate your very charital 


offer, vour Honor, but T have had enough of this 


trial. I would like to end it. This is the third 
weel [ have other commitments.” (S.M. 2293 


Exhibit 1J hereto 


It is respectfully submitted that the rejection Dy Mr 
Sergi of Your Honor’s offer is a complete waiver of this 
point. This is upon the same grounds that the defend 
ants can not sit back and wait for a veraiet and then 
in the event that it is unfavorable to ask that a new trial 
be granted on the same grounds. i 
orandum of law for citations). 

A further point is that the d:fendant refers to his ques 
tioning of Harold Utegge (5.M 9100-—Exhibit 1X hereto) : 


“Q. When was the next time you have any con 
versation with your brother David? A. When he 
come back from New York. I called him up on the 
phone that night and asked him how everything 
went. 

“Q. Yes? 

“Mr. Edelman: I respectfully object to that con 


versation. 
“The Court: Objection sustained. 


“The Witness: Your Honor? 
“The Court: No, you ean’t testify to any con- 


versations you had with your brother David 


At page 6 of the defendant’s affidavit the defendant 
first indicated to Your Honor that these statements were 


made to a trained investigator. Then upon the trial de- 
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fendants admitted that all they tried to do by this testi 
mony was to attempt to have tt rold Utegg tell the jury 
that he is a liar” 

The statement that Your Honor excluded the testimony 


of Brian DuBois, page 1 of defendants affidavit, is also 


n error. There was no attempt by Mr. Sergi to have Mr. 

DuBois testify as to any eonversations with Mr. David 

Uteee. As a matter of fact he testified at great length = 

as to what oceurred in Mr. Orseck’s office in 

tion to many things that David Utegg testified to in his 

deposition that occurred iM Mr. Orseck’s off 
It is also noteworthy that there is not one legal 

tation in defend: 

tion. 


Wuererore, your deponent respectfully requests that 


this motion be denied. 
Dated: Brooklyn, New York ,# 
December 19, 1974 pars 


JEROME EDELMAN 
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JEROME EDELMAN 
WOODRIDGE MEDICAL CENTER 
HYMAN O. M. D. 
S. COSENTINO, M. D. 
WOODRIDGE, N. Y. 12789 


IMMERMAN, 


Ree Bob Slliott 
Liberty, N.Y. 


To whom it may concern: 

Qn April 24, 1972, Mr. Bob Filiott was brought inte 
this office beacause of injuries he sustained when a 
log or plank fell off a passing truck ani struck his 
in the face. He stated that h- was cleaning the cover 
of a catch besin on the Woodridge-Glen dilid Road when 
the acciient happened. 

A quick examination at that time clearly revealed 
that the injuries were crave. The most severe of his 
injuries involved his nose, tie left side of his facay, 

oper lip and left eyelid. These areas were torn by 
lacerations which extended from the left evelti, 
nose and upper lips he also had lacerations of the 
chine It was obvicus that the facial benes were 
fractured since the fractures were visible throuch 
tie lacerations. The mexillary bone and teeth were 
fractured. Tha extensive lacerations “era temoorarily 
reraired with & catzut sutures and 14 skin sutures. 
The injuries were so mltiple and severe that I 
referred him immediately to the Commnity Jeneral 
Nospital of Liberty for nore «xtensive evaluation 
ant treattent, 

Res actially yours, 


Salvatore Cosentings ted 


oe nee ee a oe es eS 
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Name Mr. Robert Elliot 30 AdgressBradle Starr /Route iberty K ye 


Ace , 


Employer Acaress 
Date of Acuident 4/24/72 A.P.M, Treated by \ Oate 


‘Your First Treatment 8 /\ 4 /72 
Patient’s Detailed Story of Accident While on hi ghway was st ruck by p} 
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(1021) sight nor his hearing has improved. 

“I respectfully request that you prepare and mail to me 
a detailed report of the several examinations made by you, 
the treatment afforded by you, your diagnosis as well as 
prognosis. 

“Please be good enough to comply with this request at 
the earliest possible moment. 

“Respectfully yours, Sidney Orseck.” 

(Whereupon, Mr. Bernhard entered the courtroom. ) 


Cross Examination by Mr. Sergi: (Cont.) 


Q. Doctor, you heard me read the history as Mr. Or- 
sek gave it— A. Right. 

Q. —In Exhibit P. 

You say in your exhibit, which you added in handwrit- 
ing “which fell from truck” the history as Mr. Orseck 
gave it, “A plank or board extended beyond the body of 
the truck, hit him in the face as the truck went by.” 

Where did you get the history that the board fell out 
of the truck? A. I must have gotten it on a subsequent 
time. 

Q. From Mr. Orseck? A. No. 

(1022) Q. Now, keeping in mind— A. Excuse me. In 
the Vassar Brothers Hospital— 


Mr. Sergi: Objection. 

Mr. Edelman: Your Honor, he should be— 

Mr. Sergi: Your Honor, Vassar Brothers Hos- 
pital was excluded and I object to the doctor read- 
ing it. 

The Court: Objection overruled if that’s the 
basis of the objection. 

Did you get it from the Vassar Brothers Hos- 
pital record? 
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The Witness: Yes. | see IT how 
The Court: Ul) take that as the answer 
The Witness: The re it 18. 

The Court: Now, Mr. Edelman, | don’t wan 
sien of confirmation by you. You are not a wil 
ness, you are the lawye! 

By Mr. Sergi 


(). Well, now, Doetor, the letter that came to ou tro 


Mr. Orseck was dated October 4, 1972 Your report 
your narrative report was dated October 13, 197 

[It was in response to the letter Trot Mr. Orseel . 
that correct \. Correct And that had the histor 
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(2431) Number three, if you remember, Mr. Ellio to you 
that when he got into the hospital itself, the Community 
General Hospital in Liberty, they asked him what oe- 
curred, and he told them exactly what had oceurred. 

By the way, he told them that a passing truck, a hoard 
fell off and hit him in the face, and they toid them and 
they wrote it down. Certainly at that time it is incredi 
ble that he would not be telling th truth, if you are look 
ing for where the truth is. 

Did they ever confront him with anything that indi 
cated ene single deviation from the simple truth, as this 
man told it from the day of the happening of this « 
eurrence? 

Then the next thing is, he is taken “rom there to the 
Vassar Brothers Hospital in Poughkeepsie, and if you 
remember, and at that time it was virtually emergency 
operations, so later the same day, long before any lawyer 
is even in the ecase—and you remember at that time he 
also stated, they asked him the history, and he gave them 
the history exectly as he said it, and— 

Mr. Sergi: Fixeuse me, your Honor, that was not in- 
cluded in the Exhibit, it was exeluded by your Honor, 
and he is now commenting on the- 

The Court: May I have that statement? 

(2432) (Reeord read.) 

Mr. Edelman: This is Mr. EFlliott’s testimony. They 
wrote it down. That’s all, nothing more than that. You 
remember— 

The Court: What do you say about it, Mr. Sergi? 

Mr. Sergi: He is referring to a— 

The Court: Is there any application? 

Mr. Sergi: I object, your Honor, to his enmments on 
evidence which—-on history which is not in evidence. He 
is referiing to it and saying that it confirms the plaintiff’s 
position. 
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He doesn’t have to read it. 

The Court: 1 have excluded any history in any hospital 
rsport. That is as a matter of law. Don’t consider it. 

Mr. Edelman’s repetition of the history does in no way 
add to the credibility of Mr. Elliott’s testimony that he 
gave before you on the witness stand. You understand 
that. It was only admitted for one purpose, to show the 
treatment, and to the extent that the history was neces 
sary for the treatment, it was admitted, and for no other 
reason. 

So the repetition by M . Edelman of all the histories 
before the doctor, and the implication that he (24383) nught 
have given it elsewhere, adds nothing whatsoever to Mr. 
Elliott’s testimony. 

Now go ahead, Mr. Edelman. 

Mr. Edelman: All right. 

Remember also Dr. Ganin got on the stand, and they 
asked him about his records, and Dr. Ganin—By the way, 
this is in evidence, and [ am strictly sticking to the ree- 
ord, your Honor. 

Mr. Robert Elliott, he says, patient, detailed story of 
accident, “While on highway was struek by plank.” And 
originally was, “from highway.” It was changed from 
“highway” to “from truck” with the seme pen, as you see, 
as the entire examination. 

And then later on, apparently, he went ahead and added 
in another pen, “which fell from truck.” 

Mr. Sergi asked him where he got this story, where 
it fell from the truck, and he said he got it from the 
Vassar Brothers Hospital record. 

Mr. Sergi: Your Honor, I must object strenuously. 
Why does he refer to something your Honor told him not 
to refer to? 

The Court: The jury may be excused. 

(Jury excused.) 
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The Court: What do you want me to do, Mr. Sergi! 
(2434) Do you want a mistrial at this late stage? 

Mr. Sergi: I cannot believe 

The Court: Do you want a mistrial? 

Mr. Sergi: Let me put my comment on the reeord, I 
have to get it off my chest. 

The Court: T am ready for it, Mr. Edelman. 

Mr. Sergi: 1 cannot believe that he is doing it without 
intention. He knows he should not. 

The Court: Of course he is. 

Mr. Sergi: And he is doing it and doing it and doing 
it. 7 don’t want a mistrial. T will rely on your Honor 
to correct it in your Charge, if you can. T trust that you 
will, because at this stage, after practically three weeks 
of work, and all of this money spent, T don’t think we 
can ask for a mistrial, not at this point. 

The Court: Seat the jury. 

(Jury present.) 

The Court: There is only one legitimate reason for 
Mr. Edelman to comment on the various histories, and 
that is to answer Mr. Sergi’s argument, in effect, that the 
histories were planted with the various doctors by Mr. 
Orseck. 

It is improper for Mr. Edelman to attempt to use 
(2435) the various histories given by Mr. Elliott in order 
to show how the accident happened. I repeat that there 
is only one reason that the history that Mr. Elliott gave 
to the doctors was permitted, and that is because the doe- 
tors required it for treatment. You had a right to know 
what Mr. Elliott told. Any other use that Mr. Edelman 
makes out of it is improper. 

[ have cautioned him a few times about it. I keep re- 
minding you so that you may not be confused by Mr. 
Edelman’s recital of the number of times that Mr. Elliott 
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gave histories to various doctors, and certainly relerences 
to the histories that were contained in hospital records 
is totally improper. 

We run this trial according to fixed rules. Mr. EK 
man knows it. He’s been told about them, and any com- 
ments by him about what was in the hospital report, or 
any implication, or inference, that he asked you to draw 
about what was in the hospital report, is improper 

Go ahead, Mr. Edelman. 

Mr. Edelman: Thank you, your Honor. 

In connection with the original hospital record, the ree- 
ord of Community General Hospital regarding time, vou 
will see that according to that portion of the history, 
it says, “11:30 A.M.” Not 12:00 o’elock. This was made 
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(1641) The Clerk: It’s over here. 
Mr. Edelman: Oh. May I? 


Q. At page 4 of your statement, have you got page 4, 
sir? <A. Yes. 

Q. All right. 

About the eighth line down, it says, “From 12:00 noon 
to 12:30 p.m., myself and my crew, including the poor 
truck drivers, were at lunch and I was at a luncheonette 
near Highland Avenue and Broadway in town. The trucks 
were located—were some at the dump and some at the 
town job demolition site.” 

Did you specifically state that in your statement? A. 
Yes. 

(). All right 

And if that’s so, isn’t it a fact that prior to 12:00 
o’clock, one of the trucks or some of the trucks would 
have to be hauling debris from the demolition site in 
town to the dump? 

Mr. Sergi: Objection. 

The Court: Sustained as to form. It’s argumenta- 
tive. 


Will you please ask the witness whether the 
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(2434) Do you want a mistrial at this late stage? 

Mr. Sergi: I cannot believe— 

The Court: Do you want a mistrial? 

Mr. Sergi: Let me put my comment on the record, 
[ have to get it off my chest. 

The Court: I am ready for it, Mr. Edelman. 

Mr. Sergi: I cannot believe that he is doing it without 
intention. He knows he should not. 

The Court: Of course he is. 

Mr. Sergi: And he is doing it and doing it and doing 
it. I don’t want a mistrial. I will rely on your Honor 
to correct it in your Charge, if you can. I trust that you 
will, because at this stage, after practically three weeks 
of work, and all of this money spent, I don’t think we can 
ask for a mistrial, not at this point. 

The Court: Seat the jury. 

(Jury present.) 

The Court: There is only one legitimate reason for 
Mr. Edelman to comment on the various histories, and 
that is to answer Mr. Sergi’s argument, in effect, that 
the histories were planted with the various doctors by Mr. 
Orseck. 

It is improper for Mr. Edelman to attempt to use 
(2435) the various histories ,iven by Mr. Elliott in order 
to show how the accident happened. I repeat that there 
is only one reason that the history that Mr. Elliott gave 
to the doctors was permitted, and that is because the 
doctors required it for treatment. You had a right to 
know what Mr. Elliott told. Any other use that Mr. 
Edelman makes out of it is improper. 

T have cautioned him a few times about it. I keep re- 
minding you so that you may not be confused by Mr. 
Edelman’s recital of the number of times that Mr. Elliott 
gave histories to various doctors, and certainly references 
to the histories that were contained in hospital records 
is totally improper. 
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We run this trial according to fixed rules. Mr. Indel 
man knows it. He’s been told about them, and any com- 


ents hy } shout what was in the hospital report, or 
any implication, or inference, that he asked you to draw 
hout what was in the hespital report, 1s improper. 

(io ahead, Mr. Edelman 

Mr. Edelman: Thank you, your fonor. 

. : CTE } a ee a 

In connection with the original hospital record, the ree- 


ord of Community General Hospital regarding time, you 


will see that according to that portion of the history, it 
savs. “11:30 A.M.” Not 12:00 o’clock. This was made. 
(24236) Mr. Serei: Your Honor, | don’t know whether 
he doesn’t understand you. If 11:30 is not part of the 


know what is part of the history. 


The Court: The time he cheeked into the hospital? 
Mr. Sergi: Tle’s talking about the time of the accident, 
11:30 A.M. 


Mr. Edelman: Not the manner in which the accident 


history, I don’t 


happened. 

The Court: Are you saying that the hospital record 
says he came into the hospital 11:30? 

Mr. Edelman: No. It states the fact that the accident 
happened 11:30. 

The Court: Of course that is wrong. Of course it’s 
wrong. Mr. Edelman, you know better. You are an ex- 
perienced trial lawyer. 

I keep admonishing you about things, but you pay no 
attention to me whatsoever. There are rules, and the rules 
are intended for fair trial, but you won’t obey them. 

Go ahead. 

Mr. Edelman: Let’s come back to this case. As far 
as the next individual who was on the witness stand, it 
was Job Elliott, this gentleman here. If you remember, 
Ladies and Gentlemen of the Jury, Bob Elliott, on 
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(29892) Mr. Fetell: All right. Then I want to get it 
clear. 
The Court: All right. 


Now, my rulings are in no way 
Edelman to the language used 


intended to limit Mr. in 

the testimony. We talked about fair comment. 
Mr. Fetell: Yes sir. 

The Court: Now look— 

Mr. Fetell: We know what 


track reeord of fair comment in this case 


the—we know what the 
» is, and it’s been 
a problem to us. 


The Court: You have to have a sens¢ 
There is some amount of 


1 dare say that 


» of the ease and 


fair about it. 


you have to be 
riven to counsel. 


flexibility that must be ¢ 
Mr. Sergi—we haven’t turned to him yet because he doesn’t 
have that kind of a track record. 

Mr. Fetell: That’s right. 

The Court: If I were to base 
I might say everything T said to Mr. Edelman I should 
It so happens fhat in my experi 


it on this ease alone, 


he saying to Mr. Sergi. 
ence with Mr. Sergi it hasn’t been as-bad with Mr. Edel 
man. So [ am not talking about— 
Mr. Fetell: Tf Mr. Sergi didn’t 
wise he would be guilty of malpractice. 

The Court: That’s what we eal] water over the 


try this ecase—other 
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(2292) would read the second examination before trial 
held in the hospital for over two and a half heurs, I prac- 
tically made no objections and he went 
The Court: But the cross examination was miseonceived. 
Do you see, had | made the ruling and Mr. Utegg was 
here, then he could have asked Mr. Utegg the very ques 
ons that he could not now ask because it was a deposi- 
tion. Mr. Sergi obviously was under the impression that 
all he had to do was ask Mr. Utegg, David Utegg, what 
happened, and he’d just deny it. He never asked him 
whether he made certain statements. 
9993) Mr. Orseck: Yes, he did. 
The Court: To Brian, Dubois and to his brother Harold 
Uteee. And, therefore, Mr. Sergi was precluded from 
bringing that cross examination before ths jury. 
Would you have any objection would you have that 


( 


objection to the admissibility of the evidence 

Mr. Edelman: No. 

The Court: And let it come in and tet him bring it 
before the jury. 

Mr. Edelman: No. 

The Court: All right. So you want it all ways. There 
is still another way, incidentally, and 1 will do it if you 
wish. T will adjourn the ease. 1 will give you the right 
to depose Mr. Utegg again and ask him those questions 

recifically so that you can re pair the damage or at least 
conduct the examination with what vou now know is the 
ruling of the Court and then bring Dubois back. 

Mr. Sergi: I appreciate your very charitable offer, 
your Honor, but I have had enough of this trial. 1 would 
like to end it. This is the third week. I have other 
commitments. 

T am satisfied with what your Honor has suggested, 
that I have a right to comment to the jury exactly as your 
Honor indicated to me on Friday. And I 
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(2100) Direct Examination by Mr. Sergi: (( ont’d.) 


Q. When was the next time you have any conversa- 
tions with your brother David? A. When he come back 
from New York. 1 called him up on the phone that 
night and asked him how everything went. 


Q. Yes? 


Mr. Edelman: I respectfully object to that con 
versation. 


The Court: Objection sustained. 


The Witness: Your Honor? 

The Court: No, you ean’t testify to any conversations 
you had with your brother David. 

The Witness: All right. 


By Mr. Sergi: 


Q. By the way, Harold Utegg, how long was your 
brother having trouble with his eye? A. How long? 

Q. Yes. A. He’s Leen having trouble a couple of years. 

Q. On April 24, 1972, what was his eyesight then? A 


He had one eve. 
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(2500) (Jury present.) 


The Court: Mr. Foreman and ladies and ntlemen of 


We have arrived at that point in the tral where it be 


comes ty duty to instruet you on the applicable law. 

A good starting point, I think, 1s to mstruet you on 
the reason that the various participants in Ur trial are 
her 

First we have the lawyers. They have cot pleted their 
duties with respect to producing evidence before you. 
This is known as an adversary proceeding beeause the 
adversaries take different positions on disputed ques 


tions. On rare occasions I say it is as if they were com 
hatants. but I think that that is an overstatement In the 
usual trial. But in this trial, | think that you recog- 
nize that the lawvers were in a position of adversaries 
and possibly combatants. 

The theory is that when two lawyers 01 comparable 
ability contest over an issue, they will develop the evi 
dence that 1s pertinent to the contested issues. 
lawyers that were in the 
ficht. Mr. Bernhard demonstrated his competenee (2501) 


hy not participating at the front lines, but that is because 


We have two very competent 


of reasons that 1 will disclose to you later. T will tell 
you in effeet that for the purpose between the plaintiffs 
and these defendants he is practically in the shoes of 
the defendant Maggiolo. 

So the mere fact that he did not participate is no re- 
flection on—or no suggestion that he does not compare 
with the lawyers who developed the evidence. 

I start my charge in this reference of explanation only 
because the lawyers, both of them, were admonished a num- 
ber of times, and you should not in any way disadvantage 
a litigant merely because I admonished a lawyer. 
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There are times when the lawyer's zeal is an explana- 


tion for violating the orders of the Court and the rulings 
of the Court and in this case | attribute it to the over- 
zealousness OL counsel. It is regrettable that I had to 
reprimand counsel in the presenee of a jury. I seldom 


do that. | usually vent my spleen on them outside the 


hearing of the jury because 1 want to make sure that the 


jury understands that no conduct on the part of counse} 


should reflect unfavorably on the litigants heeause this is 
the litigants’ case, not (2502) the lawyers’ case. The 
lawyers are just the advocates for the litigants 

In a jury trial, I sit here as an arbitrator I sit her 
as a judge of the law If I make a rulir even if [ am 
wrong, or if the lawvers think T ar vrong, they have 
the obligation to abide by that ruling. That is the law 
for this trial [. am the sole judge sf the law in th 
trial. 


The jury, on the other hand, is the sole judge of the 
facts. You must accept the law as | charge it, just as 
I expect the lawyers to aceept the rulines that IT make. 
It lends for stability, because if T interpret the law cor 
rectly and [ am supposed to do that and T hope T am 
doing i.—and this is the law as lawyers understand it 
throughout the land—then they know how to prepare their 
cases, more or less and they know what to expeet. 

Since you are bound by the law as I charge it, we 
would expeet uniform application, because every jury 
will be hound by a similar instruction. It is not left to 
just haphazard guesswork and the jury aceepting the law 
from me would be in the same position as any other 
jury that is instructed a: plying the same law, 
(2503) Just as you are wound to accept the law as I 
charge it, so T am bound to accept your fact determina- 
tions because you and you alone determine what hap- 
pened and based on your determination as to what hay 
pened, you will arrive at a verdict in this case. 
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The ease is Robert Elliott and Shirley Elliott against 
Magziolo Corporation, Maggiolo Contracting Company, 
Inc. Maggiolo Foundation Corp., G&A Contracting Corp. 


and Ronnie Gorr. 

You may treat all the defendants as if they were one 
for those purposes. Of course, a corporation—and f am 
referring only to the Maggiolo Corporations—are face- 
They are not individuals. So when we talk 
about negligence of the Maggiolo Corporations, when we 
talk about a charge made by the plaintiff—wher I say 
talk about negligence. IT am talking about the charge of 
made by the plaintiffs, we mean the conduct 


less entities. 


negligence- 
of the agents and officers and employees of the Maggiolo 

Corporation, performed or committed within the scope 

of their employment. That’s the technical legal phrase. 

In other words, the acts of the employees while they were 
in the employ and doing work for the (2504) corporation. 
So that whether or not Maggiolo is responsible for the in 
juries claimed here depends on what you find the .em- 
ployees of Maggiolo did, because the employer, the cor- 
poration, is responsible for the conduct cf the employees, 
for the acts committed while they were in the employ, 
during the employment and within the scope of the em- 
ployment. 

The plaintiff claims that while he was lawfully on the 
highway cleaning a catch basin on Glenwild Road, a fall- 
ing plank of lumber from a truck owned by the defendant 
__we will group them all as a defendant even though they 
are multiple defendants—struck him in the left side of 
the face, causing the injuries claimed. 

Plaintiff claims that the defendant failed to exercise 
that degree of care which a reasonably prudent individual 
or corporation engaged in ‘arting away the materials from 
demolition work would have exereised under all the vame 


circumstances. 
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The claim here is that first the trucks were loaded in a 

fashion and to a height above the box of the du:np truck. 
So that it presented a danger in its travel down the road 
to the dump, to the plaintiff and others lawcully on the 
highway. 
(2505) ‘The plaintiff’s claim is that the defendant failed 
to exercise the care that you would expect of a reason 
ably prudent co. ractor doing that work in failing to take 
reasonable measures to prevent lumber from falling off 
the trucks that were carting the debris to the dump. 

Proof of what this defendant did with respect to any 
truck other than the truck the plaintiff claims carried 
the debris that carried the plank that he says struck 
him in the fece is irrelevant. 

The question is, did this defendant load the particular 
truck to a height and in a manner so that when it traveled 
along Glenwild Road it was in an unsafe condition and 
that the defendant should have reasonably foreseen that 
truck travelling along Glenwild Road would cause the 
injury in the manner or in substantially the manner claimed 
by this plaintiff. 

Of course, the first question that you will have to de 
termine—-and | think both lawyers agreed to this in the 
summation—is whether the injuries were incurred in sub- 
stantially the manner claimed by this plaintiff. The 
plaintiff has the burden of proof on all the ultimate 
issues of this claim. The (2506) plaintiff must prove by 
a fair preponderance of the credible testimony; first, the 
liability issue and that is: Vas the defendant negligent 
in the manner in which it carted away the debris from the 
demolition site? 

As I have said, the first most important issue that you 
must decide is did it happen substantially as the plaintiff 
claims. Not precisely. But substantially I mean was 
the plaintiff injured br a plank that fell off a Maggiolo 
truck. 
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Preponderance of the evidence means that the evidence 
produced by the plaintiff, when considered and compared 
with that produced by the defendant, produces in your 
minds that what is sought to be proved by the plaintiff 
is more iikely so, is more likely true, than not. 

‘he plaintiff must predominate on all the issues ir 
the claim, but as I say, the first issue is the one I just 
indicated, 


If «se were to use a scale symbolically and weigh the 


proof in suppr — of the plaintiff's claim as to how this 
accident hapys on the one side in proof in support of 
whe defenda.: sition, as against it happening that wey, 


if the sales were venly (2507) balanced, then the plaintiff 
shall have failed to sustain their burden of proof. Pre- 
ponderate means that is more than, no matter how 
slightly. 


If the seale halance in favor of the plaintiff, no matter 


how slightly +) °} > issue, then you will find for the plain- 
tiff on tiat is Similarly, the plaintiff must prove that 
the negliger nnd if yon find the defendant negligently 


carted away :.e¢ debris, proximately caused the injuries 
claimed—and J will define that a little later—and then 
the plaintiff must prove by a fair preponderance of the 
credible {-stimony that he, Robert Elliott, was free of 
contributory negligence, and then, four, must prove dam- 
age, which means th» nature, extent, duration of each and 
every injury cle me 

Evidence is tie 1: 9d by which the law uses to prove 
or disprove % 1: Jr fact. There are two general classi- 
fications 


One i @ and one is circumstantial evi- 
dence. ‘nu yive y = an example of both, assume for the 
moment that you were © jury sitting in a personal injury 
case where the plaint: ff claimed that the defendant passed 
a Stop sign without stopping. 
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Let us assume that was the disputed issue in the—(2508) 
Let us assume that my Reporter, Mr. Rudolph, and myself 
were standing at the street corner that was the subject 
of the litigation. The Stop sign erected there. Assume 
that he had his back to the roadway and his back to the 
Stop sign while, 1, talking with him, faced the Step sign 
directly and faced the roadway directly. 

Well, if I were ealled to testify as to what occurred, 
! might say that, “I saw the defendant’s car travelling 
at 70 miles an hour. JT was (elking with Mr. Rudolph. 
[ had the Stop sign in view. I saw the car pass the Stop 
sign without stopping.” That is direet evidence of tha 
disputed issue, 

Now, Mr. Rudolph did not see the Stop sign and could 
not testify directly to that—on that contested issue, but 
he nevertheless is a competent witness concerning the 
circumstances bearing on that issue. 

He might savy, “Well, | was talking to Judge Mishler 
and through my peripheral vision | saw the defendant’s 
car travelling at about 70 miles an hour. TI lost sight of 
it for about, oh, about a hundred feet and two or three 
seconds and then [ turned to my left and T saw the de 
fendant’s car proceeding at the same rate of speed and 
struck and caused the injuries to the (2509) plaintiff. 
There we have the cireumstance from which the jury 
might fairly and reasonably draw the inference that that 
motor vehicle passed the Stop sign without stopping. 

So there you have two types of evidence bearing on the 
same issue. 

The law does not hold that one type of evidence is of 
better quality than the other. It requires the plaintiff to 
prove all the ultimate issues on the claim charged by a 
fair preponderance of the credible testimony on both the 
direet and the circumstantial evidence. 
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What is the evidence in the case? The testimony of the 
witness, regardless of who called the witnesses; the ex- 
hibits that are actually marked in evidence; some ex- 
hibits, if you recall, were marked for identification. Since 
they are not marked as exhibits in evidence, you may not 
see them as part of the record in this case, as part of 
the evidence in this case. 

The portions that were read from those exhibits that 
were marked for identification, of course, are in the rec- 
ord, so that you may see. The stipulations entered into 
by counsel; facts of which the Court has taken judicial 
notice. For example, I took (2510) judicial notice that 
the 24th of April, 1972 was the Monday of the week. 
And the depositions that were sead to you. It might be 
helpful for you to understand what is not evidence and 
what you should not consider. 

The statements made hy counsel, T asked you at the time 
to disregard them and T ask you again, pay no attention 
to what counsel said, except of course in the questioning. 
Evidence that was stricken from the record. If I said, 
“Strike it fromn the record,” just as I ask the Reporter 
to physically strike it from his record, T ask you to figura- 
tively strike it from your minds and recollection, as if it 
never happened. 

You might have heard some random remarks made by 
counsel. Some of vou may have noticed the fine ac- 
coustics we have in our courtroom and at times counsel 
may have said something not intended for your ears 
but you may have heard it. Just disregard it. 

Anything you may have seen or heard outside the 
courtroom. At times objection was sustained to ques- 
tions that were asked. You may not speculate on what 
the answer might have been had the witness been per- 
mitted to answer. On the same theory, it is not in (2511) 
the record. 
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You must so discipline your thinking that you will de- 
cide this case on the record. ‘Lhat is the way to do a 
fair and just job. ‘This case, obvious!y, depends on the 
credibility of the witnesses that have appeared before 
you. As far as those witnesses that have come to you 
through their depositions, their physical presence was 
absent so you could not note the reactions they had to 
questions, how they answered questions and all those sub- 
tle factors that are present when a witness does appear 
before you, as one of the lawyer’s said, and look you 
straight in the eye. 

But you do have the benefit of the depositions and they 

are before you. But as far as the live witnesses are con- 
cerned, you had the opportunity to observe them. As far 
as all the witnesses are concerned, including deposition 
witnesses, you take into consideration the intelligence of 
the witnesses, the interest of the witness in the outeome 
of the ease, the motive, state of mind and manner while 
on the witness stand, the extent to which the witness is 
either supported or contradicted by other evidence in the 
case. 
(2512) Counsel for both sides asked the witness whether 
on prior occasions they had said anything different than 
they said to ven while they were on the witness stand. 
This is called impeaching testimony. It challenges the 
credibility of a witness. 

Now, understand that credibility does not refer alone 
to lying. Of course, if you find that any witness lied 
under oath before you intentionally as to a material fact, 
you may disregard all that witness’ testimony on the 
theory that that witness is unworthy of belief. 

On the other hand, you may find a reason for accepting 
a portion of that witness’ testimony that you find is ered- 
ible. That does nothing more than underscore the wide 
discretion the jury has in weighing the credibility of wit- 
nesses. 
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(2510) We talk about credibility, we mean more than 
just lying or intentionally lying. At times a witness 
hasn't seen everything that he is called upon to testify 
to and under the urging of counsel, he may testify to cer- 
tain matters of which he doesn’t have a clear recollee- 
tion or did not have a clear view or did not entirely hear 
or understand. 

So all that relates to credibility. When we talk about 
prior inconsistent statements, the witness is faced with 
a statement that he made at a prior time, you take into 
consideration all the circumstances under which that wit- 
ness made the prior statement claimed to be inconsistent. 

You determine first whether it is inconsistent and sec- 
ondly, whether it is inconsistent as to a material matter. 
And third, you decide the effect, if any, that inconsistent 
statement has on the witness’s credibility. 

Your good common sense will tell you that a mere 
variation in retelling what had occurred is not necessarily 
an inconsistency. You know that if a witness came he- 
fore you and said the same thing over again, word for 
word, gesture for gesture and pause for pause, you would 
have reason to suspect that (2514) witness’s eredibility. 

So there are instances where precise retelling might 
subject the witness's testimony to a question concerning 
credibility and there are times when slight variation in 
the retelling might lend or support the credhility of the 
witness. 

3ut that is just good common sense and experience 
throughout your deliberations here in weighing the testi- 
mony. That is the best tool we know of for arriving at 
the truth. This is, in every respect, a search for the 
truth. 

Tn this case, the defendant has conceded that the plain- 
tiff was examined by Dr. Jack Lissman an ophthalmolo- 
gist, on Novemhe 1, 1974 and Dr. Marks, I think it was 
Morton Marks, a neuropsychiatrist, on November 26, 1974. 
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You may infer from the failure of the defendant to call 
Dr. Lissman, that were he called, his testimony would 
not contradict Dr. Henry Gaynin, the ophthalmologist 
called by the plaintiff. 

Similarly, you may infer from the failure of the defend 

ant to call Dr. Marks that were he cailed, his testimony 
would not contradict the testimony of Dr. Lawrence Kap 
lan. 
(2515) The defendant has offered testimony through 
Brian DuBois and Harold Utegg that in May, 1974, plain- 
tiff’s counsel of record, Sidney Orseeck, had certain con- 
versations with them. The defendants’ claim is that Mr. 
Orseck attempted to obtain false testimony concerning 
the happening of this accident. 

Plaintiffs’ counsel has a right and a duty to prepare 
a case for trial. In the course of that preparation, he 
certainly should interview prospective witnesses 

That doesn’t mean he interviews only those witnesses 
that will support his claim. Tle must first find out what 
he witness will testify to. So there is nothing wrong 
in Mr. Orseck inquiring as to whether any piece of lum 
ber on any occasion could rave fallen from a trek earry- 
ing debris. 

[ charge, as a matter of law, that such inquiry is not 
an attempt to obtain false testimony. However, if you 
find that the witnesses told Mr. Orseck that none of the 
Maggiole trucks carrying debris traveled Glenwild Road 
in the morning passing Frieda’s Bungalow on the way 
to the dump and that Mr. Orseck, through threats, intimi- 
dation or «ther means of pressure or unfair means of 
persuasion, attempted to (2516) obtain a statement or 
promise to testify that they drove trucks down Glenwild 
Road on the morning of April 24, 1972, knowing that such 
testimony was false, and if you find that such was an at- 
tempt to obtain false testimony, then you may infer from 
such attempt that the plaintiff felt that he had a weak case 
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or no case at all and intended to use such false testimony 
to support a weak case or to establish a baseless claim 
against defendants. 

However, even though you find such attempt to falsify 
the testimony was made, you may disregard the signifi- 
cance of such attempt or you may give it such weight 
as you feel it deserves. 

In other words, even on such a finding, you are not 
compelled to make the inference that I said you may 
make. That is a discretionary matter with the jury. 

On the critical question as to how this accident hap- 
pened, you heard the witness Joseph Shack testify. You 
heard the deposition of David Utegg and you heard and 
saw the witness—the plaintiff as a witness. 

Of course, the plaintiff and the plaintiff’s testimony is 
to be judged like any other witness. (2517) Take into 
consideration his intelligence, his motive for testifying, 
the interest he has in the outcome of the case, just like 
any other witness. 

Now, that is the testimony for the plainti‘f on which 
you will judge how this accident happened. Take into 
consideration the entire case. But what I want to cau- 
tion against is in any way crediting the statements made 
by the defendant to the various doctors and repeated 
by the doctors on this witness stand as to how this acci- 
dent happened. 

Mr. Sergi: Exense me, your Honor. You mean plain- 
tiff, don’t you? 

The Court: Did T make a mistake? 

(Read.) 

The Court: Oh, no. When I am wrong, I am very 
wrong. Of course what I want to caution you against is 
erediting any statements made by the plaintiff or the 
plaintiff’s attorney to any of the doctors as part of the 
history given to the doctors solely for the purpose of 
treatment and then repeated on this stand before you by 
the doctors. 
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Just exclude those statements from your consideration 
when you come to determine how this accident occurred. 
The mere fact that anybody repeats (2518) outside of 
court to anybody how the accident happened lends no 
support to the testimony of the witnesses, particularly 
to the pleintiff, as to how the accident happened. The 
same may be said to a limited extent when it comes to 
determining the nature and extent of the injuries. 

Ir, that regard, it may not be proved by the statements 
that the plaintiff made to his various doctors as to his 
pain, his headaches and so forth. Ile sat on the stand, 
witness stand before you. Te told you what his pain 
was and what his headaches were and what his aches 
were and what his limitations were. 

That was subject to cross examination. That is the 
fair way. What he told the doctor about his aches and 
pains and limitation, visual limitation, auditory limitation, 
physical limitation, were so that the doctor could make a 
diagnosis and introdueed into evidence solely for that 
reason. 

The opinion of a doctor as to the condition of a patient 
may be based entirely upon objective symptoms, revealed 
through observation, examination, tests or treatment or 
the opinion may be based on subjective symptoms alone 
or on a combination of (2519) both. To the extent that 
any opinion testified to by a doctor is based on subjective 
symptoms described to him by a patient, the jury may of 
course, consider the accuracy of the patient’s statements 
in determining the weight to be given to the doctor’s 
opinion. 

Now, normally, a witness may not testify as to what 
he thinks, may not express an opinion. A witness is 
called before you to tell you what he or she saw, what 
he or she heard. An exception is the so-called opinion 
of an expert. 

In this «ase, the experts were @octors. You need not 
accept an opinion of a doctor simply because he is ealied 
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an expert. The credibility of his opinion is subject to the 
same test that any other witness is. You take into con- 
sideration his background. Is he well qualified? Take 
nto consideration his opportunity to observe the plaintiff, 
the extent of his examination. 

Use all the common sense tests that you would use in 
appraising any witness's testimony. A witness because 
of his background, schooling, training and expereince may 
express an opinion in the field in which he qualifies as an 
expert. 

We have used the word “negligence” and now T (2520) 
would like fo define it. Negligence is the lack of ordinary 
eare. You will note in this definition that the :aw does 
not require an individual to he perfect. You may not im- 
pose liability on an individual heeause he is not perfect. 

We talk about a reasonably prudent man. What you 
are called upon to do in determining whether this defend- 
ant was negligent is, focus on what this defendant did, 
what this defendant did as a demolition contractor, who 
was employed to cart away the materials torn down by 
him. 

As a demolition contractor, you cannot expect that he 
would take each piece of material and place it very neatly 
and tie it very tightly in the truck hefore moving it to 
the dump. 

Perfection is not the test. The test is that of a rea- 
sonably prudent man and that is the test of a reasonably 
prudent contractor under all the cireumstances. What 
have we a right to expect of a reasonably prudent con- 
tractor? 

(v521) Negligence is the failure to xereise that degree 
of care which a reasonable prudent would person would 
have exercised under the same circumstances. It may 
arise from doing an act which a reasonable prudent per- 
son would not have done under the same circumstances, or 
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on the other hand from failing to do an act which a rea 
sonable prudent person would have done under the same 
circumstances. 

The plaintiff says here that a reasonably prudent con 
tractor would not have permitted the truck to leave the 
demolition site in the manner in which the particular sub 
ject truck—and T will eall the truck the one that the 
plaintiff claims did the injuries and would have taken 
certain precautionary measures to secure the load that 
left the site, and that in failing to foresee that the load 
in that condition could have eaused a plank to fall off 
and injure the plaintiff. it failed to exercise reasonable 
care. 

Now, that's the definition as general as it is. It makes 
a lot of sense. And that is the standard of care. 

Ordinary care is that care which reasonably (2522) pru 
dent persons exercise in the management of their own 
affairs in order to avoid injury to themselves and to other 
persons. Ordinary care is not an absolute term, but a 
relative one. That is to say, deciding whether ordinary 
eare was exercised under the cirenumstances in this case, 
the conduct in question must be viewed in the light of 
all the surrounding cireumstances as shown hy the evi 
dence in the ease, 

The mere fact that an accident happened standing alon 
does not, except under the circumstances that 1 will charge 
you on immediately, permit the jury to draw an infer 
ence that the accident was caused by anyone’s negligence 
The plaintiff must prove the defendant’s negligence by 
a fair preponderance of the credible testimony. 

He may prove this by circumstantial evidence from 
which negligence may reasonably he inferred. 

Tf you find that the injuries caused to the plaintiff was 
caused by a plank that fell from one of the defendant 
Maggiolo’s trucks driving along Glenwild Road, and if 
you find that the truck and the load it was carrying, in 
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cluding the plank, was in the exelusivs control of the 
driver of the truck or (2523) the servants, agents, em 
ployees of Maggiolo, and if the circumstances surround 
ing the falling of the plank were of such nature that in 
the ordinary course of events it would not have occurred 
if the defendant having control of the load and the plank 
had used reasonable eare in the eireumstances, the law 
permits, but does not require the jury to infer negligence 
from the happening of the accident. 

Again. if vou find the load of debris and the plank 
were in the exelusive control of Maggiolo’s servants, 
agents, employees and that the circumstances of the ae 
cident were such that in the ordinary cours of events 
the plank would not have fallen from the truck if reason 
ahle care had been exercised by Magrgiolo, its servants, 
agents and employees, then vou may infer that the defend 
ant Maggiolo was negligent, unless taken into considera 
tion all the evidence in the case you conelude that thi 
accident was not due to any negligence on the defend 
ant’s part 

Just as Mageiolo was required to exercise care for his 
wn safety or the safety of his agents and emplovecs and 
for others including the plaintiff. se (2524) the plaintift 
was required to exercise reasonable care for his own 
safety. 

That is the same degree of care that a reasonably 
prudent person would have exercised for his cwn safety 
under the same cireumstances 

The law does not permit you to weigh the degree or 
fault of the plaintiff and the defendant. Tt requires that 
if you find that the plaintiff was guilt of any negligence, 
that vour verdict--and that that negligence contributed 
to the happening of the accident, your verdict will be for 
the defendant even though vou find that the defendant 
was also negligent. 

If, however, you find that the plaintiff did exercise rea 
sonable care unde, all the circumstances, and again, it 
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is not as to perfect man that foresees evervtl ng. The 
plaintiff is hound by the same standard of care to aet as 
a reasonably prudent person-man under all the ¢ireum 
stances as a man, as he claims, was lawfully on the high 
way. 

If you find that he was cleaning ont the catch basin and 
performing that kind of work. 

If, however, you find the plaintiff did exercise reasonable 
care under the cireumstanees as (2525) vou find them to 
have heen at the time and place of his injury. plaintiff 
was free of negligence, and provided you find the defend 
ant was cuilty of anv neelieence, then vour verdict must 
he for the plaintiffs if vou find that the negligence of the 
defendant proximately caused the injuries claimed 

An injury or damage is proximately caused liv an act 
ora failure to act whenever it appears from the evidence 
in the ease that the aet or omission played a substantia 
part in bringing ahont or actually causing the injurv 01 
damace. and that the iniurv or damage was either a direct 
resnit of or reasonably probable consequence of the aet 
or omission 

Now. the charge on damages: My charge to vou on thi 
law of damages must not he taken as anv indication as 
to how T feel about the ease. T have no opimion as to 
whether you should find for the plaintiff or for the de 
fendant. 1 charge vou on the law of damages because tf 
von reach the question vou should know the law on hov 
to assess the damages recoverable 

Of course. if vou find that the plaintiff lias (2426) failed 
to prove by a fair preponderance of the eredible evidence 
that the defendant was negligent, or you find that the 
plaintiff himself was negligent, which negligence c¢oa- 
tributed to the happening of the accident, then you don’t 
reach the question of damages, 

tut if von find in favor of the plaintitf on those is 
sues and you find proximate cause, then you must con 
sider how much the vlaintiff is entitled to recover. 
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The damages are never punitive, you lon't punish a 
defendant because you find the defendant negligent. Dam 
ages are compensatory. You reimburse the plaintiff or 
plaintiff You make the plaintiffs whole in money for 


the damages he suffered—talking about Robert Elhott 
and she suffered, Shirley Elliott. 

We have two types of damaces C)rve s special di 
ages and tite other is general damages. 

And then we have two time elements in damages. One 
is the injury to date and prospective injury, the injury 
in the f.ture. So keep all of those classifications in mind. 

The plaintiff is entitled to recover all the (2527) spe 
cial damages. the money out of pocket to date, the wages 
he lost. whieh | think Mr. Edelman computed to he about 
$18,000, if vou find that that’s what he lost. 

All of the medical expenses, the doctors’ hills, the hos 
pital bills. 

T have a number of iten that where the defendant 
agreed that these monevs were paid without agreeing 
that they were necessarily incurred as a result of the a 
cident. You must find that these losses were as a result 
of a probable conse ience of the injury, that he wasn't 
able to work. 

Of course, the pli ff has a duty to min mize these 
losses, particularly when it comes to wages If he cau. 
he must make an effort to take employment. And whether 
he made an effort is a fact question for you Whether 
he was al to work at all is a fact question for you. 

In determining his ability to work, you must take into 
consideration all the limitations that were placed on this 
plaintiff hy reason of this accident. 

Loss of vision: if vou find it so, the extent of the loss 
of vision. 

(2528) Anditery loss: the extent of the anditorv loss, 
whatever damage vou find he suffered 
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Hleaaaches he suffered as aires ) bine ain da 
ipre 

hie Os ‘ Hits #T 

All that ake t nile 1! ik tier incl ‘ etermine 

ther thre ain {] ~ employ Liste hether } could 

rey COPE th others fo hes ob) beeause that’s 

lly the test And then if ut find that he suffered 
e loss of Lire ts eall the lo ut the mm oy the 
hilit 0 or len ve COlpen hin t date for 
the amount that ou find he lost 

Now T come to these items and - think T roug!l 
fiyvured them to be seme place around $3700 And the 
defendant conceded these monies were paid, without con 
ceding the reasonable value or necessarily incurred as a 


result of this accident. 

And they had Dr. Innerman, $42.71: Vassar Bros. [los 
pital, $456; Community Hospital, Liberty, $121.50; Dr. 
Praeger, $81; Dr. Scilleppi, $855.50; St. Francis Hos 
pital, $86.45; Dr. Russell, $7.50; Sherwise Pharma 


$70.73; Dr. Clapper, dentist, $2,000; Sherwise Pharmacy, 


$11.95; and another bill (2529) from the plarmaey of 
$H.5. 

Now, if vou find that those ‘vures are fair and rea 
sonable and that they were sssarily. inenrred as a 
result of the accident, then, of course, he is entitled to 
reimbursement for that sim. That’s one item. 

The other item being loss of wages. 

Now we come to the other item, pain and = suffering. 
Pain and suffering mean more than just the headaches 
that he felt, if you find that he had the headaches, or 
e dizziness that he had. They include limitation on 
his normal activities; his inability to sleep, his inability 


tl 


to have a normal relationship with his children, his in- 
ability to have a normal relationship with his wife, his 
inability to carry on the usual activities, if they were 
sports, an inability to drive a car, or the limitation on 
driving a car. .,'l that is part of pain and suffering. 
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We all recognize it is not casy to place a dollar value 
on it. But vou have that obligation. And you fix a sum 
that you feel will fairly and justly anc fuliv compensate 
lis plaintiff for all the pain and suffering he endured 
to date 
(2530) Now we come to the fucure. Well, the plaintiff 
nust prove hy a fair lerance ot the eredible 
testimony. the extent—whter ans how badly the ex 
teat of the loss of hearing, the extent of the loss of sight 
he has and then duration fo how leng. It is permanent ? 
How much of the injury is permanent? 

Now, of course, if it’s permanent injuries, then you 
should determine hew long the plaintiff is likely to live. 
We don't know how long he will live. Ile may leave 
the courthouse and unfortunately some unforeseen and un 
fortunate thing may happen to him and that may  ter- 

But 
we give vou as a guide solely as a vuide, life expectancy 


minate his life. Or he may live to the bibieal 120. 


tables based on the Burean of Vital Statisties informa 
Thon, 

And a male, age 30, is expected to live for 41 vears. 
Y581) Now, vou determine how much longer this plam 
tiff will be forced to submit to the jain and suffering. 
And, again, vou con ensate hin fully and fairly for the 
pain and suffering you say he will have to endure until 
the time that the partienlar impairinent or Injury lias 
heen repaired, Or if vou find it permanent, to the rest 
f his life, 

low about his loss of earnings? Well, he’s not ex 
pected to work as long as he lives. So vou take into 
consideration, well, in his oceupation how lone would a 
man employed in that type of work, labor work, he ex 
vocted to work? One figure suggested by the Bureau of 
Labor Statistics is about 30 years. 

Now, in compensating the plaintiff for future loss of 
wages this refers to only loss of wages vou should 


not give him today the same dollars amount as you would 
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give him for his loss of wages, let's say, in 190, be 
cause money received now is worth more than waiting 
the 16 years to get it. So we have what we call a dis 
count table. Just to give vou an idea of the value ot 
money paid now for a loss in the future, 1 will give you 
these figures. 


If you received One dollar a vear over the period of 


ten years, that ten dollars if discounted at (2582) six 
percent would be worth $7.56 today. If you were given 


one dollar each vear over a period of 20 years, that sum 
discounted at six percent vould be worth $11.46 or 47 
cents. Lf vou were given one dollar a year over a period 
of 30 vears, that $50 discounted at six percent would be 
worth $13.76. 

Now, at 5-1 2 perceny, that same $30 paid a dollar a 
year over 30 years would be worth $14.55. You see, at 


6 percent it would only he worth $13.76, and 5-1/2 percent, 
$14.53. That same $20 at 5-1/2 percent would be worth 
today $11.95, discounted at 9-1 2 percent.  pereent, it 
would be worth less: it would be worth $11.46. So at 10 
vears, a dollar a year vaid over a period of 10 years 
dieeounted at 5-1/2 percent is worth $7.55, and 6 percent, 
$7.36. 


Now, thint is the wav vou would fix damages for the 


plaintiff Robert Elliott The plaintiff Shirley Elhott has 
a separate claim. — [t's derived through b husband's 
claim. It’s dependent on the success of the hushand’ 


daim. If vou find that the plaintiff Robert Elliott is 
not entitled to a verdict, then Shirley Kellett cannot 
sustain her claim It's derive ‘ive But it’s separate 
nevertheless, 

Ip effeet, what Shirley Elles is saying is (2533) that 
as a result of the negligence of the defedant her relation 
ship with her husband has heen disrupted, changed and 
damaged, The relationship between her and her husband 
has been damaged in that he was a mild, placid man 
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Now he is very difficult to get along with. It creates a 
certain tension. They used to go out together. They 
don’t any more. The usual disruptions that would oecur 
if you find Robert Elliott was in the emotional and de- 
pressed state that was deseribed. And so you compen 
sate her for the loss of comfort and society of her husband 
to date. And, again, take into consideration how long it 
will last in the future, the loss in comfort and society 
of her husband that will be incurred in the future. 
There is one item of damages that I left out. And as 
vou see in the main | have just an outline and sometimes 
1 overlook these things and forget them. But the plain 
tiff is also entitled to recover the reasonable value of 
future medical or surgical services that can reasonably 
he exnected to he ine irred. The one T can think of is the 
possibility—and you vind that if it’s a probahbility—rea 
sonable probability of the removal of the fibrous tissue in 
his cheekbone. 
(2534) Now, having charged you on the claim and what 
the plaintiff has to prove to recover, how to deal with the 
evidence, how to assess ered: bility of witnesses, I would 
like to instruct you on how you arrive at a verdict. 
Each one must decide the case for himself and herself. 
The verdiet must be unanimous. During the course of 
your deliberations you may send a note through your 
foreman, and all notes will come through your Foreman, 
asking for testimony or exhibits. | will not send any 
exhibits in unless you ask for them. If you want them 
all, I will send them all in. If vou want spec ifie ae 
I will send in specific oxhibite, If you want to hea 
testimony, try to identify the witness or the subject mat 
ter or both. It may take a little time complying with your 
requests. We must go through the transeript to find it. 
And as soon as I find it T will call you into the court 
room and read it to you. 
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Your job is to sift through the evidence, confer witl 
vour associates, to go over the evidence and only the ev! 
dence in arriving at a verdict. Don’t arrive at a verdict 
and disregard the arguments of vour associates. The jury 
process is a deliberative process. It’s an exchange of 
ideas. It’s improper for (2535) anyone to come into the 
jury room and say that well, they would just go along 
with anything that anybody else says. You're abandoning 
vour function. You are violating vour oaths. 

On the other hand, it’s just as improper to take an in 
transigent view and refuse to talk to your associates, 

The litigants here, both the plaintiffs and the defend 
ants, regard this as a very important case. Don’t think 
that the defendant regards it any less because he isa 
corporation. He's entitled to the same fair treatment as 
the plaintiff. Everybody is treated the same in this 
court. Individuals, Governmental agencies, corporations, 
in this court evervone stands of equal height 

Reject all pleas to sympathy. They don't belong in 
a courtroom. They interfere with your fair judgment. 

You are to decide this case on the evidence and in ae 
cordance with the charge and free of all bias, prejudice o1 
sympathy. 

If the plaintiff has sustained its burden, the plaintiff 
Robert Elliott, in such sum as vou feel will fully. fairly 
and justly compensate him for all the (2536) damages he 
has to date and for all the damages you say he will have 
in the future. .The same goes for the plaintiff Shorey 
inlliott. 

Now, [| ask you to ‘ake leave of the courtroom. Lon't 


start your deliberations vet. T want to have some a 
cussion with counsel, 
(Whereupon, the jury retired from the courtroom.) 


. . a 
(The jury thereupon returned to the courtroom at 11:25 


a.m. ) 
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The Court: I mentioned the figure of $18,000 as loss 
of wages to date. I didn’t in way way intend thet you he 


hound by anything that I said. You will det rmine how 
much this plaintiff Jost im wages. 1 je t recalled that 
figure hearing Mr. Hdelinan say it in stuunination. But 
apparently there are other items that he claims in ad- 


dition to the money he received in salar “ow deter 
mine how much monev he lost. Will the clerk p swear 
in the Marshals. 

(Marshals sworn.) 


Exceptions to Charge. 


Mr. Edelman: Thank you, your Honoi 

Your Honor, [ respectfully except to those portions 
of your charge where you stated that this is the manne! 
in which any other trucks ere loaded is irrelevant be 
cause of the testimony that all of the trucks were sub 
stantially loaded the same way 
(2587) Mr. Edelman: Your Honor, [ respeetfully ex 
cept to that portion of your charge where you had stated 
in substance that the jury may not credit im any way 


any of the stat 4s onade by the plaintiff to the doc 
tors or any of ‘he ‘story given by the plaintiff to the 
doctors or the }s«>tal, particularly basing im) opinion 
upon the Lichtret case, and that is that 20 A. D. 2d 


565, 286 New York Supp. 2nd, 207. and also Toll against 
the State of New York, 32 A. D. 2d 47, 299 New York 
Supp. 2nd, 589, and the other cases previously cited, 
that the history in a hospital record is admissible for 
the purpose of diagnosis or treatment, 

And I think as part of the same charge it ts stated 


that it lends no support to the testimony of the witnesses 
of how the accident occurred, 
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Now, I also respectfully except to that portion of your 
Honor’s charge that says that the defendant ean’t be ev- 
pected to tie the miterials down. 

I also respectfully except, as [| before, on the 
charge of contributory negligence. It is our contention 
that from the evidence that there is no evidence of con 
tributory negligence. 

I also respectfully except to vour charge that there was 
an $18,000 loss of wages. According to our computation 
we have—the testimony is that he was (25388) earning $150 
a week. And in addition to that he earned additional 
overtime in the wintertime, time and a half, for cleaning 
snow. In addition to that, he worked for his father-in 
law fixing cars and also doing farm work. That they re 
ceived free food for the family and also free rent. 

In reference to the 30 vears work table, work capacity, 
may I—I was wondering if | can impose upon your 
Honor to look at the chart. And, I don’t know, but it 
seems to me to be out of line where there is a 10 year 
differential between work life and longevity because gen 
erally | have noted that it is five years generally instead 
of 30 vears. 

Those are the only exceptions, your Honor. 

The Court: If [ said that he lost $18,000 in wages, then 
I will tell them it is what they say. | got the figure from 
summation. [ realize there are others. But T will tell 
them about that. 

Everything else is denied. Go ahead. 

Mr. Sergi: [ have no exceptions or further request, 
you. Honor. 

Mr. Mdelman: | have some requests, your Honor. 

As far as my request, your Honor, I respectfully ask 
your Honor the charge that the plaintiff had a superior 
right on the highway. And it was his right (2539) and 
duty to be on the highway pursuant to his work as set 
forth in my memorandum of law and request to charge. 
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And in addition to that | respectfully request) your 
Honor to charge that the failure to call George Maggioio, 
who was the president of the corporation, and who ae- 
cording to the testimony was there on various occasions, 
hi] 


a 


they may draw the inference otf that failure just 
simnilarly the failure to call the doctors. 
And also I respectfully ask your Honor to charge tha 
“he Court: How about the failure of Mr. Orseck to 


+ 


take the stand when he was in court to deny the charges 


Do vou want me to charge both? 

Mr. Edelman: | will withdraw the request 

May I also respectfully request 

The Court: [am just surprised that Mr. Sergi did not 
refer to it and so | decided not to say anything about 
it. But if you urge me, | will do that. 

Mr. @delman: I do not urge vou, your Honor 

The oniy ether sequest 1s the question of the charge 
of inflation or erosion of the dollar 

The Court: One of our judges had the answer He 
said what you ought to do is guarantee that you keep 
vour money in the bank and not put it in gold or (2540) 
goods. Inflation is never properly charged. But i do 
not want to get into any discussion on that 

Bring them in. 

(The jury thereupon returned to the courtroom at 11:25 
a.in.) 

The Court: L mentioned the figure of $18,000 as loss of 
wages to date. [| didn't in any way intend that you he 
hound by anything that | said. You will determine how 
much this plaintiff lost in wagrs. | just recalled that 
figure hearing Mr. Mdeliman say !f in summation, But 
apparently there are other items that he claims in ad- 
dition to the money he received in salary. You determine 
how much money he lost. Will the clerk please swear in 


the Marshals. 


(Marshals sworn.) 
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(2572) The Court We have a verdict. 
The Clerk: Note from jury marked Court's Exhibit 
(So marked. 

(Jury present.) 

The Court: Mr. Foreman, would vou please stand 
have vour note saying that t 
liet. 

The foreman: Yes 


he jurv has arrived at a ver 


The Court: In the case of Robert Hlliott and Shirle 


all 
“i 


iott against the defendants named. how cs 


for the plaintiff or for the defendant? 


The Foreman: For the plaintiff. 


The Court: And in the case of Robert llhott against 


the defendants, bow do vou find. in what amount? 
2573) The Foreman: $350,000. 


The Ceurt: And in favor of the plaintiff Shirley [eth 
uwainst the defendants, how do vou find? 
The Foreman; 28,000. 
The Court: Thank von, vou may be seated 
Juror No. 2, vou hear! the verdict. 
Is that vour verdict? 
Juror No. 2: Yes, vour Honor 
The Court: Juror No. 3, is that voul verdict? 
Juror No. 3: Yes, vour Honor. 
The Court: Jurcr No. 4. is that vour verdict? 
Juror No, 4: Yes. 
The Court: Juror No. 5. is that vour verdict? 
Juror No. 5 Yes 
The Court: Juror No. 6. is that vour verdict? 
Jurer No, 6: Yes. 
The Court: Juror No. 7, is that your verdict? 
Juror No. 7: Yes. 
The Court: Juror No. &, is that your verdict? 
Juror No. 8: Yes. 
The Court: Juror No. 9, is that vour verdict? 
Juror No. 9: Yes 
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The Court: Juror No. 10, 1s that your verdict? 
2574) Juror No. 10: Yes. 

The Court: Juror No, 11, is that yout verdict? 
Juror No. 11: Yes. 

The Court: Juror No. 12, is that yout verdict? 
Juror No. 12: Yes, sil 

The Court: And so say you all 

The Jurv: Yes 


Proceedings on Defendants Maggiolo’s Motion for 
Adjournment. 


UNITED STATES DISTRICT COURT, 
astern Disrricr or NEW York. 


United States Courthouse 
Brooklyn, New York 
November 22. 1974 


Before: 


Honorable Jacob Mishler, U.S. D. J. 


(3) The Court: What's the probiem? 

Mr. Sergi: Your Henor, on behalf of the defendant 
Maggiolo, | must make «n application for a continuance 
heyond Monday. One ef the witnesses T intended to call 
at the trial of this action is presently in the hospital, and 
I wish to wait until he’s released from the hospital be 
cause his testimony is very urgent to the defense of this 
action. 

The Court: What will he testify to: 
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Mr. Sergi: Well, may | offer your Honor an affidavit 
and I request it be read in camera, then if your Honor 
decides, 1 must show it to all counsel, I will do that. 

The Court: How can they argue against it without see 
ing it. No, | won’t read it. 

Mr. Sergi: Then, I’ll give it to counsel. 

The Court: Give it to counsel and let them argue it. 
I don’t see any problem. 

Mr. Sergi: Pardon. 

The Court: This fellow you are talking about is the 
plaintiff's witness, right? 

Mr. Sergi: Yes. 

The Court: And vou say that he won't come into Court 

and thev’ll try to use his deposition instead. 
(4) Mr. Sergi: No, Um afraid your Honor has not com 
pletely understood my affidavit. I am stating to the 
Court in my affidavit that Dave Utegg was an employee of 
my insured. 

The Court: Yes. 

Mr. Sergi: Whose deposition was taken by the plaintiff 
in this courtroom. 

The Court: Yes. 

Mr. Sergi: I'm stating to you that he has indicated 
that he wishes to recant his testimony. 

Now, he cannot do that while he is in the hospital. 

The Court: Why is he arranging for the operation just 
at the time when he knows he’s supposed to come to 
Court? If he wants to come into Court to recant- 

Mr. Sergi: Perhaps he’s not controlled by me and 
therefore this opportune time to be in the hospital was 
suggested by someone else. 

The Court: All right. Did he undergo the operation, 
vet? 

Mr. Sergi: This morning. I’m sorry, yesterday. We 
called the hospital yesterday 
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The Court: Do you know anything about this? 

Mr. Edelman: Absolutely nothing, your Llonor. 

The Court: Those are serious charges, if (5) what Mr. 
Sergi says is true, when this case is over, if the evidence 
warrants it I'll just send it to the United States Attor 
ney’s Office and vigorously prosecute It. 

Let somebody go to jail. I’m the sentencing judge. | 


ail for a reasonably long 


believe somebody should ge t 


time to deter any of this : ss. But those are just 
allegations. 

Mr. Sergi: Your Honor, i make no frivolous allega 
tions. I’m here with a very serious matter and T am here, 
vour Honor, trying to properly defend my chent— 

The Court: When will he be out of the hospital? 

Mr. Sergi: The operation was performed yesterday. 
The operation, he’li be in the hospital we understand for 
four days. He'll have a convalescent period for about a 
week. So, we have two weeks. 

The Court: Which hospital is he in?) Is that in Penn 
sylvania? 

Mr. Sergi: Seranton, Pennsylvania. 

The Court: Where does he live? 

Mr. Sergi: In Seranton, Pennsylvania. That’s why | 
ask for a special subpoena. 

The Court: How far is Scranton from the courthouse? 
(6) Mr. Sergi: Beyond a hundred miles. 

The Court: How can I get him here? 

Mr. Sergi: You have the power under that particular 
section of the CPLR, your Honor. [f you issue me a 
special subpoena, [ will have it served on him by a 
marshal and then he will have to come here on the power 
of that subpoena. 

You have that power under the particular section which 
T cite in my affidavit. 

The Court: Under CPLR? 
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Mr. Sergi: Federal rules of civil procedure. 45 Sub 
division EK. 
The Court: That's the way | read the statute, nothing 


new in it. I didn’t understand this gives me sy cial 
power with the statute, like an antitrust suit gives me 
the power. I may issue subpoenas beyend a hundred 
miles? Did you ever have a judge issue a subpoena? 


Mr. Sergi: In the Watergate case they have issued 
special— 

The Court: In a criminal case. 

Mr. Sergi: Yes 

The Court: In a criminal case | can issue it for any 
place, even in a territory and they say that even In a 
foreign country where it’s a eitizen of (7) the United 
States. 

But that's a lot different in a civil case. T don't know 
whether we don't have the authority to issue a subpoena 
anyplace in the nation, but not in the civil ease. That's 
the limitation. 

Mr. Sergi: He responded to previous subpoena when 
he came here to he deposed. 

The Court: Let me say this: He may come voluntarily. 
That’s something different. 

Mr. Serei: He will not come voluntarily for me at this 
time. 

The Court: There is another way to do it. Then, vou 
ean—all right, took his deposition? 

Mr. Edelman: Yes, your Honor. On the compulsion- 

The Court: Take it again where he recants. Under 
Rule 45- 

Mr. Sergi: | have the same problem. T must serve 
him with a subpoena to get him in here to take his deposi 


tion. 
The Court: All right. 
Mr. Sergi: He can reeant. But T would like him in 


the eourtroom, vour Honor, beeause under the— 
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The Court: I’d iike him in the courtroom, too. 

Mr. Sergi: Under this- 
(8) The Court: But I can’t get him in the courtroom 
under Rule 45. I disagree with your interpretation. | 
thought there was an amendment passed last week wher 
Congress wasn’t busy with Watergate and Mr. Rocke- 
feller. 

Maybe they put another amendment through not on 
that statute. | am limited to 100 miles. 

Mr. Sergi: Will your Honor allow us to try to get him 
deposed and attempt to get him to recant that matter! 

The Court: J do more than that. When this case 
is over I don’t care which way the case goes, in the light 


of vour statements, I'll put everybody on the stand in 
cluding every lawyer, investigator, and I'll have a criminal! 
investigation of Mr. 

Mr. Sergi: David Utegg. 

The Court: Under eriminal investigation, he'll come in 
and answer before a grand jury 

Now, that’s the way to handle that 4ut that can't 
happen until after the trial. 

Mr. Sergi: May we at least have the opportunity to 
wait until he’s out of the hospital and tell him exactly 
what you're 

The Court: Yes. You can convey those words. Tf he 
doesn’t come in, even if he does come in to this (9) trial 
in light of your statements, if there’s anything to support 
it, he will he bought before a grand jury to give the 
full version of what happened. Perjury is one of my 
favorite subjects. 

Mr. Sergi: Your Honor, there is another way we can 
do this if T may suggest to your Honor. In view of what 
T have told the Court, will you entertain a motion to 
squash the deposition de bene ess.? That way, whoever 
wants this witness here will then bring him into the court 
room to use testimony. 
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u¢ Court: That wouldn’t be fair. 


Suppose all your 
allegations are baseless? And _ this 


plaintiff has been 
solely on the basis of 
out to be wrong. 


deprived of this witness’ testimony 
your representations and they turn 


Mr. Sergi: If your Honor please, if he came out here 


once pursuant to a subpoena, which w 
Since he was outside the 


the plaintiff's position 


as not a valid one. 
100 mile limit ordered to support 
at that time, if the deposition 
de bene esse, is now squashed, he will again be recalled 
upon by the plaintiff to do the same thing in an 


open 
court. 


The Court: How much will you pay if the plaintiff is 
your guess is wrong? 

Mr. Sergi: How much will | pay? 
(10) The Court: That’s right. 


unouccessful, if 


In costs, how about 
$5,000? Will yeu be willing to pay $5,000 if IT 
declare a mistrial and then start all over ag 

Mr. Sergi: | don't know. 


have to 
ain? 

I'm thinking about it seri 
ously. [| don't believe I will pay the $5,000. | will be— 
my client will suffer pretty severely and 


they will have 
to pay the 


“reat damages here to the plaintiff if he’s 
successful and | am wrong. 
The Court: 


The plaintiff may suffer and lose his case 
because vou 


guessed wrong and they couldn't get him 
here voluntarily, and if everything you say is true, it’s 
xoing to he a diffieult thing to prove. 


If they got that 
kind of centrol they'll just say don’t come in. 


Mr. Sergi: That’s the problem. 
The Court: So, away we go. The answer to all of this 
is criminal prosecutio an?’ believe me, I’m ready for 
it, hecause I'm fed xu. to here with witnesses getting on 
the witness stand and telling the wilde 
not referring to civil cases because JT 
many. But T’ve had 
I’ve got an out for it. 


stories. T’m 
haven’t had too 
it up to here in criminal cases and 

And each time T find a defendant 


he stand thia outrageous lie that’s 


to Impose some kin { penalty. 
vent been reading (11) 
tere in eivil cases. You 
Hendricks and you'll know 
fendant two extra years he 

1 feel about 
for | 


? 
i 


me an Oppor 


lepose him? 


; week. I 
yveek. The 
criminal 
understand, 
ailable. 


lon’t know 


TLE Hl I | [loner secretary 
that T would he ¢ rial Monday. Which 
do not be surprised if Dav ‘tec is in the hos 
went to 


pital when this case is ¢8 led to trial 
the hospital the day before vesterday 
‘all you until vest rdax 


yesterday, okay. 
went the hospital day hefore 


| didn’t } now. 


1 
The Ce 
‘ 11? ie) 
a eeiier <p 
‘he ('o 
euin ) 
Mi 
Mr. Sv 
esterda 
(4) The 
down. TI 
wa ent 
eye it 
} vould 
Mr. Se 


Ni 


embet 


} erTte ld ee aa 0”) ‘ ) 
ryt the . t oan November 20 

{t ! | este! \ 

But the letter sent to vou Nov miber 14 

Ol to the hospita 
\ letter 

Letter dated November 14, which came it 
yur Hind nothine to do wit} ettine it 
«try t nto thr hospital heeause this case 
» for trial for Monday; thats clear ()) 
this estigator that suggested that’s what 
and fe seemed TO hy 


ovant. 
rad nothing to do with it 


to yvour 
This case will take two weeks 


ease 


four or tive ra 


ays 


to 


Whatevel 


that has nothing to do with it 


try 
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Mr. Edelman: As far as my case is concerned, I am 
voing to put only on one witness and a plaintiff possibly, 
a second one. That's the entire case on liability as far 
as injury is concerned. Also, 1 expect to be able to cur 
tail that. If it’s not unduly delayed, | expect to be able 
to get done with my case easily, two days. 

Mr. Sergi: [ have six witnesses. 

Mr. Edelman: The six witnesses, your Honor, all of 
them ought to he able to he done within two hours. The 
<ix witnesses | have been advised are the employees of 
the trucking concern that’s going to get (15) up and say, 
no. T wasn't there, | didn’t see the man. Or, [| wasn’t 
joing anything. That’s all their testimony could he, six 
witnesses, 


Mr. Sergi: I’m not going to reveal my case but there 


tre more than the six emplovees that [| intend to bring 


Mr. Edelman: Your TLonor, this case 

The Court: | don’t know how you can keep a case a 
-<econd im federal court | don't know how vou do this. 
Federal courts, the plaintiff knows almost everything 
thout defendant's case and defendant knows almost every 
thing abont plaintiff's. The only thing you didn’t get 1s 
the ow to reeant and they probably know that 

I sent Mr. Edelman a letter indicating the 

ames of the witnesses [| intend to call in this trial Mr 
Idelman has sent me a letter 

The Court Where do the witnesses come from? 

Mr. Serg Woodrich. Sullivan County, within a hun 
fred miles 

The Court: We can serve any employees within the 
State of New York, no matter how far it 1s 

I was wondering if everybody came from Pennsylvania, 
I'd love to send this to id nnsvivania 

Mr. Sergi: They're all in Sullivan Counts 

1G) The Court: Sullivan County isn’t Pennsylvania: 
till New York. T can't cive vou a date 
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ill give you an adjournment without a date and in the 
meantime, do all your investigating of any evidence of 
criminal violation. 

Mr. Sergi: It will be here. 

The Court: Just bring if in. 

Mr. Sergi: I have it. It will be here 

Mr. Ikedelman: Your Honor, may | be heard? 

The Court: Sure. 

Mr. Edelman: The statements in this affidavit are 
without foundation. No. 1, they stated that “In the first 
time in May 1974, Maggiolo was still in the dark as to 
this particular claim. The suit was for two vears a suit 
when a man was very seriously injured. They had in 
vestigators all over the lot at that particular time. Po 


lice reports, the whole bit, it was all laid out Then 


when it cnme to the testimons of them produeimg anvone 


who had any knowledge of this thing, they refused to 
produce anyone Then, | ask for the Plaintiff, took the 
deposition of Mi Miuitag as a witness Under compulsion, 
our Tlonot 

Then after this examination which was in July 1974, 
after that. first, they made a motion to remove it fron 
this court. Then, they went through the motion (17) to 
remove this from this court Then the examinations were 
held. An examination apparently went against them and 
then they renewed the application before your Honor to 
remove this to the Southern District and that failed 

\fter that failed. then they went to the other alleged 
pretrial discovery. And whatever he wanted, T continually 
was in touch with Mr. Sergei Whatever vou want to 
complete vour case, T will give it to vou \s a matter of 
fact. the—on November 16th they stated they wanted 
another physteal by a Dr. Mars We don’t even get an 
appointment We vive—vot the appointment vesterdays 
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for today for 1:00 o'clock. Mr. Sergi told me yesterday 
he had another pretrial discovery proceeding afid | asked 
him what was it all about. te was able to tell me when 
was all over the fact that Dr. Marx hadn't examined 
all secret In reference to the pro 
court, the procedure hefore your Honor, 1 
this should be the place Tot the revela 
fraud for the 
first particular time, the first tin know anything about 
is when the—w ! 5 io nt today and he in 

kTOW nothing 

Ilis po 
W \ tt 

have been 


a mont} 


al t if was 


Vrs. Mav calles and ther alled | And 


then al ‘al xurti > office and told them thre 


on on Monday be fore 


our [lone aid we oar adv. we insist upon being 
ready "o have acl ilready sine avy baek in 
the early part 
this time to get some 

This particular alleged 

vour Tlonor, if he had an real 
hould have done, not only revealed it to me, 
vealed it to the United States Attorn vis Offies 
here where thewre attempting this crime is being com 
mitted, let them know ahout it. Tay it out on the table 
t think it’s—if the re’'s anything what I know about the 
ease, what this defendant, not Mr. Serei, but others in 
his behalf. what his in esticators are trying 
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of (19) their pressures and what they’re doing 


well aware 
It makes anything that we have 


in trying to twist arms. 


look a little completely I’m not 


casting any aspersions on Mr. Serg 


We are ready for trial and have heen ready for trial 
two davs easily as far as plain 


ever done at any time 
i whatsoever. 


| can try this case im 
tiffs are conce rned. 
The Court: Well 
is rights. Criminal! 


Mr. Idelman : lie wil have all hh 
action, whatever els We're willing to go ahead and 


proceed undet youl llonor’s direction 
The Court: There is a very, ver) slight possibility | 
the week ol December 1G. I’ve got 


ean try this cast 
t You ean keep that in mind but 


criminal cases before 
as T said, Vd be surprised if it went to trial. Onee it 
y 6th, | ean tell you that I’ve got important 
trials that must be tried and | don't know how 
ne to look for February 01 March 
But Tm not putting any ¢ eases down for those 
months. Thev'll be tried when I find 


F as fallen apart. Now, that’s the story 


Mr. Edelman Your Honor, whys ean't 


that my criminal 


(?0 The ( rt: Because te rice eTLOUs ¢ 
1 want t him every opportunity to bring i Mi 
Mute tliat ey to | t waant as serio 
, matul represé ( | nt bho vit t 
But Ir teyeste how the nart 14 | PT 
Mi Kuta t til 
Mi I lelmiat Your llonor. do vou now what ‘ S 
Nin that can by lou That we have and we can £oO 
vnead on this on Monday from now. to Monday. 
we ean » ahead We will zo to Seranton and I wil 


t him re-iepose him Take him to 


eht. no legal 
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take his deposition. The man he 


order of deposition and 
s was operated on fle’s in closer contact than we 


feasible Just 
cataract operation 


went unde! 


he can move his head for 


1 don’t know how long 
Mr. Ser@i: At least 


The Court Two Two 


lo (21) 


orade re dl, 
hospital 


Wiil Wa 
whether 
man: Let’ 


Monday 


tor two 
want 


What's th 


the eourtroom 
The Court 


Mr. Sergi: 
a deposition outside the courtroom than there 


There is a different attitude in a witness 


courtroom. and vour Toner knows exactly what [’m say 


ing 
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urament 


in mind 
can ‘Ing it o1 ( ! ‘cemper, will 


tween now an Tonday 4 and Mr. Sergi can 
ro exampie, 


( hospital 


opportunity to ‘at feast 
ourt: Adjourned without date. T expect the law 
to be ready on twenty-four hour notie If the law 


are ready on Monday, this Monday, if they can over 


problem, then Til be glad to start the trial 
If I’m not trving that case If I’m avail 


fion fo? 


| won't orcdet 
wv Monday 
You i I, ne ‘an hold it. 


j telephone 


ton, what 


if he went 


it’s impossible 


act Opel 


t " 
TOg 


but | urge on 
want an opportinits 
what | want 
Court: You think 
Mr. Sergi: No 
him he mav do 


ition. | want 1" re faceine the Court and 


ir Honor, 


frand upon the Court 
Firstly, I spoke to, T ealled the witness, David Eutag 
Moses Taylor Jay Tfospital in Scranton, Penn 
telephone number 717-346-888, he’s in Room 244. 

| 


to him personally and he advises me he is to 


1) 


statement 


| espectl 
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was 


he will 


nm and testi 


for us 


tria 


knowing 


he had another 


an imposition upon the 
Court. Your Honor, the 


tag state) to me 
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ie 


lelma 


our Ilonor 
The Court 
Mr. delma 


it eel 
| Or 
My ee 
there 
WI] \i 
represent 
I 
vil 
{ 
for an o} 
advised b 
f T 
t = (Court 
The 
\ly ~ 
I 
t ’ 
f | t 
nf 
| 
‘ 
! 
( rt 


! 
’ ti 
s motty 
\ 
1 
Ny + 
VO 


7 
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<tated before 
facts 
“a 


assume 


deposition You 


about 


You are both tathki robat 1 . lon't vou both 
over there ana ! fa the Withess and tet 


tell bot] \ } } at | i | ecant o1 


Now, 


mis proot before 


untortunat 
ean of tis adversary 
his Owl 
you some? 


ve both 


1074 


on Defendants Maggiolo 
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1OMN: 


Now, [can und where wi 
| here. 1 (34) 


nice tol ! les, : 
‘king the credibility ol 


know. han \ 
d | { ! on anv numer 


he investi 


most cer 


betore the 


s ready for 


three, four 


refused to 


{ | made a statement 


| am atraid af 
Mi Edelman would strongly object Would Sf\ 
Withess Your 


he Court, | have no control over this 


that statement 
Edelman represented this 


hosp tal Monday and 


Honor, he ean’t make 


The Court Now, lool Mr 
thre 
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ready to permit Mr. 


sentation was this wit 


being 
Withess told me the doetor says Mon 
he able to travel in 


things are equal 


want Mr. 


r. Ute 
ed he’ 


tness, 


vont come 


| 
oniv state 


me, what 


part ‘ular 


it You better able to predict 
f certainty on Monday because that 
TNeLy / or ids for an adjournment then. 
Mr. Edelman: IT will go up on this examination 
will expeet to be up there tomorrow 
Mr. Sergi: What time do von want 


Mr. Edelman? 


nian 


Excerpts From Transcript. 

(54) one of the rare instances where prior consistent 
statements are permitted 

Mr. Edelman: That is correct 

The Court: suit not at thi 
admitted and 
lenge of the 

stand corrected, 


ruling and 


you ignore it. You know, vou have a track record 
me You do bi well j He inal ‘esult hut if vou 


von’re roing to cet t fairly, 


Mr. Edelman: [ am trying 

The Court: You may be trying in your own peculiar 
way, 

You are trying to win and you eonldn’t care how you 


ro about it and T won’t allow it 


T make a ruling, yon abide by it. 


Mr. Sergi: On behalf ot Maggiolo, | move for a mis 


trial on the ground that the jury has been contaminated 
by Mr. Edelman in his opening statement that the doc 


tors in the history have supported the plaintiff’s position 


and he has done it again and (50) agaim and he then 
apologizes to the Court which doesn’t 
tion that this jury now has im their minds th 
who examined and treated this plaintiff hoth 
fice and in hospitals have histories that sustain the plai 
tiff’s position and confinm his deseription of the accident. 
I say, it is incurable. We cannot remove that from the 
jirv’s mind by Mr. Edelman’s apologies f e Court 

The Court: Well, first, | will aecept \fr. idelman’s 
version of what the history shows If it shows no more 
than a piece of tunber falling from a truck and striking 
him in the face, that doesn't show any linbility at all | 
thought it showed that the truct 
that the speed at 
“ate neghwence 
showed 

Vr. Edelman: May | show 

Mr. Sergi: Tam not sayimne 

| am saving without further deseription 
tory by any. doctors, this jury has are ft onee brit 
twice if not more, from Vr. Edehnuan, that) the doctors 
have confirmed the manner i which the ya ({ said hi 
vas hurt—the manner Im chieh Mr. Fdelman says the 
plaintiffs: he we i tha » owas cleaning out a 
cateh basin, ¢ *k was «a ine (oa) and something 
flew off and hit) him 


the doctors in the an 


llla 


( olloquy 


(56) Mr. Sergi: | have histories. | don’t know whicl 
one he handed to you 

He referred to Dr. Cosentino 

“Mir. Bob Elliott was bronght into this office becatts 
of injuries sustained when a log or plank fell off a passing 


truck and struck him in the face Ife was cleaning the 


cover of a catch basin on 


when the accident hapy ned,” 


Now, how much more can a doctor say to mouth the 


position that plaintiff has NOW" deseribed to th yur 
The Court I can th nk of a lot more that the true} 
was 1Nproperly loi led: that there was a log at the top 
Mr. ‘Serge | am saviul at this moment, without test 
mony, Mr. fdelman said that the plaintiff will prove that 
this truck was overly loaded drivin down Glenwil 
Road, the plaintiff was minding his own isiness do 
his own work ina iteh: basin and the doeto 
firn hat | ntit 
low mile Hyde Ontivrss nat Howl 
I say hy i e ot th th ry Ss nit tel position | 
been conte noted witt pl lic \ } at Ti deren } 
and T move for a mistrial 
The Court The motior enied 
ni) | ll try to correct at false 1 xsiOl 
Mr. Serg I don’t know how 
The Court Wel on jysten 
Mr. Sergi T listened to the Court's acid ent 
Malelmiatr ! { ennt nothing 
The Court: That's something fferen he refisa 
( Mr. Edelnan to ibide by the Courts riding inothe 
round, and that | 1} do regardless of pr lies 
Seat the i 
DS Jury entered jury box 
The Cour | ( il erentlemes vhien a cloctot 


on the stand before vou ot 


| ye “ys ~ rtain faets with re 


For e 
the head, 
Struck 

ii 
tient 


| 
Hal 


ferent if if 
into something, t] 


pre 


purype 
For exan 
plaintiff 


a truck, 


} 
| would 


disreg 


certain facts 


He does not know what vou 


} ‘ Ty roodling 
doesn’t have an adversary proce n 


denee to make a 
tient is telling the truth. 
So, when the doetor comes 


not 


at that 


114) 


hoard 
| Woll 


de of t} 


| hie (Court 
change my opinion 


Mr. Edelmar 


(Jury out 
The 
r Withesse ihout history, as vé 
this witness, [ll entertain a motion 
Mi Edelman [rn 
questions at all 
The Conrt 
776) hether 
til 


" 
Has) 


cident happened 


The purpose 


liability thro 


know 

he op 
Mr. lede 
The Court 


as possible, ana 


hoard and not a_branel 
Mr. Edelman That's correct 
The Court: You're not interested 
¢ 


ary 1O 


to show that if was neces 
ment, vou want to chow tha 
on the liability questior 

It has nothing fo «do 


won't allow 1 


you het ] 
the paper down and looked at the inv as if to say. 
“Soe, | told you.” 

You look at a jury and get ffirmations and cor 

rmations and agreement from the Jury 

i know some of if Is part oF yo and it startes 
In) sure. when vou began to practice law 1058 
hut if it hecomes too Letans T am going to } 

0 Lowy? 

. . * 

Tae Court | don’t think it’s necessary hie 
loetor \ <0 | don't think the doetument itsel i 
na bie offered mm Loree to prove 1 | think 

: fe still carrving the advice of offering it to the 
jury fol the purpose of Sho ng prior cons stent 
statements. That's the obvious purpose of the 
plaintift It's just a brazen attempt to prove Ha 
hility by repeated histories give! to Vassar doctors 
1 thre ha pita | lon't think t «) ut}it tor bye pey 
mitted 

Mr. Edelman: Respectfi except 

The Court There’s only one reason you want 
that i There's no questio rhout it Mhat’s not 
the wav to prove batolits 


Mr. Edelman: | think, yout Honor 


give a strony charge 


f the plaintiffs’ efforts and partial 


CPi) 


The Court 

The jury thereupon retired 
room 

(The following oceurred 1 the absence of 
jury 


The Court: Hf 1 find you are making needless ol 


ections solelv for the purpose of disrupting the 


examination IT will say so before the Jury The 
objections are repetitive. There 1s nothing new 
about them. T have already ruled on them. You 
have the right to cross examination And on all 
matters you objected to, they can he brought out 
on eross (1128) examination and vou know it Now 


seat the jury. 


eourtroom 


The jury thereupon returned to the 


The our There is one ing would like to 
The ( t: TI t} | ld lil 


Will the lawyers come up to the side bar? 


The following occurred at the hench between 


the Court and counsel. ) 
The Court: Apparently you 
ly. Mr. Edelman, and if you persist in it I 


declare a mistrial and you can start all over again 


} ] j 
efore another ies 


didn’t like the wore “eontrac 


tors” that’s all. the showing 


The Court The objection was, “1 object on the 


You started your usua 


licddn’t like about t 


Mr Edelman | object to the ord eontrac 
tors , 
The Court: All right 
? You object oO the v ord “eontractor a” wi ich was 
the wrong way to make objection 


Mr. Edelman: It certains vasn’t frivolous 
The Court: In ms humble opmion 
he theory vou did it im eood faith, it was im 
properly made 

Mr Edelman 
Honor, but certainly not frivolous, 


That. I ean’t argue with, your 
and certainly, 
and 1 don’t make frivolous ohjections 
The Court: T disagree with you I think it was 
frivolous. JT think it was solely for the purpose 


of disrupting the examination. That’s the way it 


1173a) appeared to me 


room! 


lhe witness then left the courtroom 
Mr. Serg Your Honor, [| am yzoing to 


in photo rap! to show tl eondition 


ucks at anv time other than the morning of 
irrence, on April 24, until 12:00 
hj he tin whic this Plaintiff 


lock noon, whieh 


said an accident occurred, between 8:00) o’eloel 
n the morning until 12:00 o'clock noon 

The Court How do ou ntend to 
photographs 

Mr. FE: 

nethods tl 

oth on mpropel ceonecuet 

urt: low do vou 


vhere the pyurs ‘ * result from a 


Your Honor, 
mpropel loading 

show il sis (1255) the usual 
oading, then the ial nference 

The Court: Wait 

You hop from one thing to another 

Why do vou have to show notice of the condition 

Mr. Edelman: 1 don’t have to show 

The Court: That is what | want to know 

Mr. Edelman: | don’t have to show it 

The Court Now. what about the negligence 
vround, why are you going to ask this question? 
Mr. Edelman: That is | customary and 


usual way of loading every «ay, neluding the day 


of this occurrence 
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The Court: Suppose he says he doesn’t know ot 
any custom or practice, can you still use thes¢ 
photographs? 

Mr. Edelman: If he denies knowing the custom 


and practice, not actually having seen It, 1 cat 


use them 
he Court: All right, call the witness in 


| won’t allow vou to use it as a gimuni 


Mr. Edelman: I am not using it as a gimmuc} 


The Court: Come on in, Mr. Newmark 


(The witness then retook the witness stand 


(io ahead, ask the questions 
. 


i) percent of your questions, 
Edelman, were leading questions, as a matte! 
fact, many of them sounded like summations, 
entire argument 
overrule the objection, because leading ques 
1 find. shorten the trial, but it hasn’t worked 


in this case 


these photographs—-unless 
turned over? 
The Court: Yes 


Edelman: Your Honor, these 


vi: They are me In eVvicene 
not in evidence (indicating) 
Mr. Edelman: You are talking about these, yes 
(Mr. Edelman then put them further away from 
the jurv on the table 
The Court: Turn them over, please turn thet 


nan envelope 


over face down 01 | 
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ros 


They are not in evidence, they shouldn’t be 
fore the jury. 

Mr. Edelman: All right 

. . ° 
(1370) The Court: The jury may be excused 

You'll ask outside the hearing of the jury 

(Jury leaves courtroom.) 

The Court: T want to put it on the record 

It’s purely argument to me. Put it on the record 
If Bob Elliott—go ahead 

Mr. Edelman: Your Honor, before | asked the 
question [ wasn’t going to do that. That’s a ger 
tleman in the back there 

We. Sergi: | have no idea who he ts 

Edelman: | don’t know if he’s connected with 

this case. | would like to have his name for the 
record 

The Court: Do vou care to g 

\ Person: I’m just an observer 

Mv name is Nheld 

The Court: | might sav, Mr. HMdelman came int 


my chambers vesterday, almost hysterical, talkiag 


about somebody who is) preparing defense wit 


nesses and [T refused to diseuss it with him but 
it also struck me as being strange why a lawver 
thinks it’s so important to keep witnesses out of 
the courtroom when we have transeripts, partie 
ularly. 

There’s no limitation on. the 
transcript 

Mr. Sergi: Just a minute 
ment about that, your Honor? 

T know all of this is superfluous, but | have ne 
objection to Mr. Edelman’ having his assistants 
here, his son here; Mr. MeQuire, who works for 
Mr. Orseek was here 


4 


Irwin Mewmark, for Defendant Maaqaiolo, ¢ 


I2la 


| have no objection. I’m making my statement 
Mr. Orseck, please, stay out of this 

Mr. Orseck: I haven’t said a word. 

Mr. Sergi: You’re about to. 

I may have another comment 

The Court: There’s so much in-fighting, gim 
mickery, munipulation in this case that it’s shame 
ful. I’m trying to give both sides a fair trial. 

You find it almost impossible to face a witness 

Whenever you have a point to make and you 


think it’s an important point, you tell it to th 


Mr Sel | would hike to mak l further ob 
4 i Mr. Hdelmat ts on makin 1 sun 
tion th « ry questior our Tlonor ha topped 


tinues to do that 


I wold like to hear the rest of the question that 
he ust started 
| p yt Ww 
* * + 
) Phi Ci rt | dont enre y} 1 t Let ys 


sume it Is 

Mr. Seret: That’s what he’d like him to say 
The other if, if he grabbed Wy 
wouldn’t streams of blood 

The Court: You're asking this witness to testify 


to what he saw. heard. Tt’s not an attack on eredi 


It’s trvine to bring before the jury your version 


of Bob Elliott’s testimony and nothing else 


Tru in Ve u mark, 


Mr. Sergi: Absolutely. 
The Court: Whether it’s aceu 


o e * 


(The following occurred in the absence of 
jury.) 

The Court: Are you finally ready 
ceed with 

You know, I have 
man. I have other case rs This isn’t the 
only ef se | heve for the rest ! hi Let’s get 
on with tt 

I thought | had prol lems im erimine 
Is Impossible 

I should have tried Hability al ‘hat would 
have done it 

Mr. Sergi: That’s why ! 

The Court: | thought it we little unfair, but 
it is diflicult to be fair with vou, Mr. Edel 

Mr. Edelman: Your Honor, may | approach the 


witness while T ask questions from this (ind 


eating)? 
The Court Sure 
+} 


witness and not the 


Mr. Edelman: 


(1484) The Court: Face t witness. Mr. Edelman. Un 


not going to tell you that again 
Mr. Edelman: All right 


had vou? 


The Court: Wait 

Mr. Edelman: [P’m sorry 

The Court: When a lawyer is on cross examuna 
tion he should be directing the questions to the wit 
ness. Te should not be making speeches to the 


jury. If is impropel 


Idelman any number of times 
tolerate it any more 


(Jury present. ) 
° 


1448) (. At any of the her sites, while you were 


). 
eruising around as you say, did you observe any demol 
tion going on at any of those sites that morning? A. 
No 
Edelman: | respectfully 
Court: On what ground, 4 idelman? 
Edelman: Because this is directly contrary 
what he testified. 
Sergi: Oh. God, what does 
Court: Strike that ‘his is Mr. Edelman’s 
ersion. his. recollection of this witness 
testimon 
It is vour recollection that counts And the 
statement Imprope! If he wanted to make a 
statement he was advised to ask that the Jury be 
exeused and then make the argument 


(io ahea a Mr Soerg 
(1512) Q And these were for every singte day you were 
on this job, is that right? \. That is correct 
(). Those records would reveal, would they not, what 


vonr men would be doing that morning, would they not? 


The Witness: Would you repeat what you just said? 


Q). It would reveal what type of work 01 where they 


were working that morning or that day? A. Yes It 


vould tell you where they were working 


Mr. Edelman: All right, | now call for the pro 


duction of the progress records 


Mr. Sergi: The progress records | have, your 
Ifonor, have been supplied to Mr. Edelman and 
have now been introduced into evidence. 
And that is all T have and he knows it. 
fle has asked me several times. 
The Court: The jury may be 
(The vy thereupon retired 
room, } 
The Court: The records you are 
are records { , than the records 
duced showing what they do 
The Witness: Yes there 
ip) 
Do vou say ley were introdueed ? 
Mr. Sergi: Your Honor, in response to inter 


ratories propounded to this defendant many, 


many times, I have provided Mr. Edelman with 


several copies—copies of several records in re 
sponse to his interrogatories 

The Court: Are those the 

ing about? 
idelman: Absolutely not He is talking 
about daily reports, progress reports, what they did 
the av, where they were working, and who 
working and doing 

But what they have given us is a trip ticket and 
the people who were worl ing.—it is nothing to do 
with the progress records, 

Mr. Sergi: Why don’t you find out if we have 
them instead of making a demand? 

Your Honor, I move for a mistrial. Tle has done 
it repeatedly in front of this jury He demands 
records that I do not have. 

1514) The Court: Are vou serious about that 

Mr. Sergi: | am serious 


) 


you 
rrant a mistt 
uur Honor, 
Serious ? 


rious at 


Court: | ean te 
reeord, the mu: 


he production 


warning you not 


it was 


This man 


for it in 
that Mr 


Ide} lf . v . } a} , they would 
(1515) produes th , or } » «l * have them, at 


vast make an explanation for if thought [ had 


Ws imterrogatories 
has not asked this defendant for progress reports 


and that | then provided him with everything | 


have 
Mr. E ian: But these are not progress re 
ports, what he has given me. 
The Court: Tlow do you know that they are not 


reports the witness is talking about? 


Mr. Edelman: Because they are only trip tickets 


let me show vou, vour Honor 


Dia D 


are not 


V¢ 


Mr. Sergi: How do | J 
have? ] Don’t ask 


only records | 
in the abstract. 


You Hlonor, ma) 


the 
questions 

Mr. Edelman: 
records that have been g1 


Mr. Fetell: These are 


Ifonor 


ven 


Vout! 


When 


Mhis is one with t 
code numbers 


t} 


1 The se Fre 


before 


{ randed production al the 1 ports: 
as another record 


Mr. Edelman {| thought 


< the way 


The Court: No, it hee 


you try a case 
Mr. fidelman: Tam rry apologize, then 
The Court 1 don’t | 


Edelman 


1) 
yould love 


Sson 


would because 


demand. has conta 


Saili 


record and 


him raising 


make a Con 
heen con 
it impropel 


Ipropel (jem 


on For 


i¢ has been going 


repeatedly and re 


In the sense of fai 


I ean do. T have tried 


Improper, 


; Pia 


but I must respond in kind. 
It is improper. It is not fair 
The Court: What have vou 
(1519) (The following continued 
sence of the jury:) 
The Court: What have you § av about it 
Mr. Edelman: Your Honor, if that is the con 
euilty of, T apologize I will not 
consciously aware of it I hon- 
on direct ex 
question and 
progress reports 
The daily progress 
done, where 
and so forth 


progres reports 


Ilonor 
WI 


took an examination of Mr. Ma 

And Mr. Magzeiolo said that ther 
progress records IT assumed that the progress 
records and the daily k records are entirely dif 
ferent reeords than were giver me, with the 
honest assumption that is it and that there 
are such records and that there may he sueh 
records, particularly in view of the faet in the 
last examination of the last witness, your Honor, 
there was a record—of Mr. Ne wmark—there 
a record that Mr. Sergi had of a record made 


Jo eph Db 1 fey Det lant Vadaqiol (ro 


the day of the oecurrence, which | had no knowl 
edge of and no way of ever finding out until it was 
brought out at that particular time. 

[ thought maybe Mr. Sergi may have another 
record or progress record that would be mor 
definitive. It was an honest attempt, nothing more 
than that. to ferret out that information, and that 
= the reason why it mav be laborious—I am sorry 


y trial method of going from 


but that is m 
The Court: Oh. ves, that is just what T am tall 


ing about 


Mr. Edelman Well. | know of no other wav but 
to pinpo nt time to time to time heeause vou se¢ 
otherwise—for instanee, like we found out 


(1521) another thing for the reeord | asked iT) 


uterrogatories whether there was anv statement 


l Wie 


ever taken by anv of their emplovees 

The aid no 

Was any taken | inv other witness 

The ar er was no 

The first time I ha il dea that a Vritte 
tatement was taken was—Mr Newmar! va 
vher I as ed for t today 

Mr. Sergei: When did we answer the interroga 
tories and say no 

1) Maden i Your Honor ! I be heard Out 
Honor 

that 


Now. also mv investigation re ealed. and 
according to our speaking to Mr Newmark, that 
Mr. Newmark had given a previous statement to 
the representative of Maggiolo. And that was thi 
reason when we interviewed Mr Newmark, he 
stated he wouldn't vive any statement to us be 
cause he had given a previous statement to Mag 


eiolo and he wanted to see what they stated That 


was never produced, vour Honor 


130a 


Jo epl Diaco, for Defendant Vaagaqiolo, Cross 


(1522) 


In view of that background, | honestly thought 

The Court: Isn’t the testimony clear that he gave 
one statement that all that happened was that 
possibly two other investigators took notes as to 
what he said? 

Mr. Edelman: Well, that is what he testified to 
here 

Mr. Sergi: Why don’t you confront him with it? 

Mr. Edelman: Wait a minute. With what? That 
he told us the fact that he said he gave a previous 
statement? 

The Court: Who did he tell? Did he tell 
Mr. Edelman? 

Mr. Orseck: Ile told) me 

The Court: Why don’t vou take the stand, then, 
and say it? 

Mr. Orseck: Give Le, vy will. There 
is no need of it now 

Mr. Sergi: That is not what we are talking about 
We are talking about what has happened to this 
iurv. Weare talking about a mistrial Ife is now 
saying that he knew when hi examined Mr. Mag 
violo that there were timesheets. Why didn’t he 
move for further discovery then? Why does he 
(1523) wait before the jury to ask me for further 
timesheets? The proper time would have been to 
move for further diseovery--was when he heard 
about it from Mr. Maggiolo and not make a demon 
stration here before this jury as he has done 
repeatedly. 

The Court: Did Mr. Maggiolo say he had time 
sheets? 

Mr. Edelman: Progress records 

Mr. Sergi: How do you know these are not the 


progress records? 


Def 


Mr. Edelman: Your Honor, as IL understand 
progress records, it indicates the work that was 
being done, where it was done, and what happened 
during the day. 

The Court: That’s your definition 

Mr. Edelman: That's my definition 

Che Court: You want your form. You want Mr 
Sergi to produce what you consider a progress 
record and not what this witness says they con 
sist of, but your conception of progress records 

Mr. Edelman: Your Honor, may I have read 
what this witness stated to the Court as to what 
the progress records consist of? 

Mr. Sergi: Why don’t you ask him whether 
(1524) whether there are any other reeords 
Ask the witness 

Mr. Edelman: I just have this one question as 
to what he said the progress records consist of 

Mav | have the question please read so youl 
Honor will see exactly what this witness stated. 
And that those records are not the records which 
he is referring to 


(Court examines Gocuments. ) 


fhe Court: What ce su sav these code numbers were? 
The Witness Well, we iave A code hook. i don’t 


exactly recall what these were sut | would say this 


might be excavating up to 5 feet or it might he exea 
rating up to 10 feet 

The Court: Is that what vou mean by progress re 
ports, code numbers? 

The Witness: Right. This might be installing 12 inch 
pipe. This might be installing 20 inch pipe 

The Court: That is these code numbers like 1700-10, 
700-11, 1700-12, 1700-98 and 8510-02 

Who had the code book? 


r port 


apo 
ot 


specifi 


L34a 
Jo eph Diaco, for Defendant Magqgqiolo, Cross 
Witness: One is the front ana is the back. 


‘< the front and this is the haek. This is om 


(indicating ). 
Court: 
ss testify 


inform this 


ese all th 


Vell, T don’t want » tell them mis 
personal View about Mr. Edelman’s conduet be 
there is a plaintiff and ail fendant here, 


awvers. To wi f could punish just) the 


don't want spena is tiine on that. 


control 
ira yy { rT an | hope 21 ’ ro mY 


sometinie 


The Court 
I was making 
end. but that is not tl 

You misinterpret an 
timnony, because then—and now 
vou sav" as if he changed bh testimony 

Mr. Edelman: Jf that testimony on direet 
amination is correct, vour Honor, that he 
that the first time he loaded debris, and it ‘vou 
he at 2:00) o'clock, and therefore he was load 
debris some two and a half hours, » yo hb 
on the 40-minute time alone, it would have to 
from about 10:00 o'clock or 10:50 


135a 
Joseph Diaco, for Defendant Mags tolo, Cross 
i gg 


Mr. Sergi: That's arithmetically and not neces 


sarily fact 


The Court: That is not what 1 am talking about 
You said this witness testified 


that hye 
sand until 


loaded 
two o'clock with a half hour for lune 
(1600) Where is that in the 

Mr. Edelman: Your 
for a moment, your 


You Lloner 


at page 1489 


testimony? 
Honor, may I look at this 
fionor? 
may I point, 


vour tlonor please, 


A any thine, sir, it any time In the morning 

this is on direct examination—"Trom 8:00) 0'Clock 
until 12:00, 12:50, until 12:50 that day, was any one 
of yout Maggiolo trucks 


arrving apvthing but 
sand and gravel 


The ans 


"And ther 


er ois, et 


when-——-the 2 


Th «ile Vo tor thre 
first time carry any debris o1 \pril 24 
“Answer About two o'clock im the abterioot 
Now, my understanding of tatty inferences 
would be that he is testifving that thev are carry 
ny sand until two, with 


Tiie¢ exception Oo} 


andoa halt. and therefore this 


is my asstunption, 
. Hlonor, and | think this car ea reasonable 
unption from this, and then trot ()) a 
} they're cart ne Gebris 
i) The Cour It is an unreasonable Ssuaptier 
Che witness did not testil to that 
What vou did was tell the ry tl vit | 
LOO) testify to that 
Mr. Kdelman: That was niv assumption 
The Court You have no right to asstune that 
Mr. Edelman: Um sorry, your Honor, then, tut 
a this is what | had based it on. 
; 1 didn't base it—this was my memory of wha 
it was. and t understood that that—when [ neard 
g that testimony, that testimony fo me, that they 
claimed sand only until 
f 


L36a 


Joseph Diaco, for Defendant Vaggiolo, 


anil 


Brian DuBors, for Defendant VWagqgiolo, Cross 


Brian DuBors, ) Defendant Vaggiolo 


in tront 


Mr 
The Court: Ye 
You don't obey the directions 


just completely disregard. it 


no weatter how clearly 


Honor 
The 


Don't 


Someth 


Bi ahi D ib 


comments 


“teach Mr 


dot both dn 
a trial on for Monday 
| won't rush el 
to charg He will sit het 


ain ready 


Defendant Vaqq 


about. 
The Court: 


culpable, | iave not 


too, Mr. Se , mavhe 
Mr. Sergi: I'm 


Brian Dub 


Court (iO ahear 


treatment that vou 


the treatment Vou 


Jurv present.) 


} 


Vlagaq lo, 


| 
Ves 


9074) nothing 


Oceurred 


statement 


his words 


143a 


Brian Dub wy Defendant Maqgqziot 


l44a 


( olloquy 


| (ic 


no rood 


May we 
Mr. delmanr S 
The Court May 
Mr. Hdelman Su 
sufficient 
Court: May 
Mr idelman 


The © 


Mr. KMdelman: ‘orence to the second portion of 


David Utegg. The factual basis—to unduly emphasize 
any testimony or throw doubt upon the (2284) authentic- 


ity or the 


SOME ¢ xplanat on of the 


that you needed more time to im 
that Mr. Hdelman was keeping 
Court. 
Mr. Icdelman: 
The Court: 
sentation 
Mr. Sergi: Your IHlonor, if [| ay interject myself, 
The Court: T painted myself i he corner on that 
Mr. Sergi: ~T would like to remind tl urt that 
request was that | would have 10 rve Mr. 


man—-U’m sorry—Mr. Utegg with < hpoena 


His 


weld be here in the courtroom. 


examining him in a deposition in the hospital would | 


of no consequence. He would say the same thing as 
he said before, We want him here 1 the courtroom. 

At that point your Tfonor made the request of Mr 
Mdelman—and this was the conversation that vour Ilonor 
directed to Mr. Edekaan, ana this is the comment 
your Honor made to Mr. Edelman and T relied on that, 
that if Mr. Utege did not come down (2287) here after 
we served him with a subpoe na, as your llonor requested, 
that I could comment since he’s not here he’s a lar. 

The Court: What do you say? 

Mr. Idelman: Your Honor, as far as his comment that 
since Mr. Uteyg is not here, that he is a liar, [ have no 


obiection to 


Utegg, 
Mr. Utege, hy 
ness alter a 
ings, and at no time 
get an examination unless 
amination was held and 
was reached for ti 
was or what he was ¢ 
And, as a matter 
seniation to your 
her one, that 
we put hin in a position outside the jurisdiction 
Court, so, therefore, he could not be served 
subpoena, \nd number three, that Mr. Orsek went 
ahead and committed fraud in the original application 
original deposition, and that further fraud is going to 
be committed upon the Court. And (2: ) ion pur 
suant to my request, after they want a adjournment 
to March, 1 
went outside 
lo and heheld 
before, a a 
The Court: You said this hefere on the record. This 
is the kind of repetition that does nothing more than 


waste time. T know all about is But you agree that 
Mr. Sergi can make that comment. 
Mr. Idelman: That he claims that he is a 
no objection to him 
Mr. Sergi: That his actions indicate that 
Mr. Orsek: No. 
Mr. Edelman: This, your Tfonor, is certainly improper. 
The Court: Well, wait now. 
Mr. Sergi: T want to use the language that your 


Honor suggested, 


nothing 
physically 
me indieates that he can 


Mr. Orsek represented to 


send an ambulance up there to bring him down 
get him here. And 


That’s how anxious he is 


not here. 


fr -™. * 


Mr. Orsek: Not heca I ha any control over him, 
} { | as W WY tO } { tl ey to ring } i 
down im the interest ol a } \ 

rhe Court: I don't sé vou do. But Mr. David 


Yo a certain promise, Mr. Idelman, based ot 
he of defendants to bring hin inv here 
and examine him. There is @ denee in thi reeord to 
indicate that of the four drivers Mr. Utegg decided 
after first saving that he never was down Glen ild Road 
that morning, that he vas on Gile Road Tdi | 
that in the deposition [ think that the Jury can rea 


Now, EL sa that I don’t think you should have it bot 
ways. You made a statement. You made a representa 
tion to start with. And now you want to back off. 

I am in a difficult position only because I don’t know 
how to force any representation except to (2291) point 
out to the jury that Mr. David Utegg isn’t here. If they 
find from the evidence that Mr. Utegg refuses to appear 
here voluntarily, even though he’s under your control, 4 
certain inference may be drawn. T don’t know whether 
it’s the inf« renee of the absent witness hecause we do 
have a deposition. But [I want to formulate something. 

Mr. Mdelman: May I be heard on that? 

The Court: Surely. Go ahead. 


Mr. Edelman: Firstly, there is no evidence—I think 


the evidence that your Honor stated does not indicate 
that he is under our control. The fact that he came to 
Mr. Orsek’s officee—if you take the corollary of that 

the fact of these six witnesses, just by a telephone eall 
eame to the Patio Motel, and they were working at the 
time for Maggiolo—that just by a telephone call by Mr. 
Ifume, that that would indicate the other side of the 


coin. 


152a 


( olloqu 7] 


Deo 


cle position 


sion that 


brother 
Harold Utes. And, therefore, Mr. Sergi was precluded 
from bringing lat « > eiiinet mn before the jury. 

Would vou have any 
objection to the adm 

Mr. Edelman: No. 

The Court And let 
hefore the jury 

Mr. Mdelman: No. 

The Court: All right. So you wi all wavs. There 
is still another way, incidentally, and To wil it if you 
wish. T will adjourn the case. I will give you the right 
to depose Mr. Utegge again and ask him those que 
tions specifically so that you can repair the damnee on 
at least conduct the examimaiuon with what vou now 
know is the ruling of the Court and then bring Dubois 


back. 


Llosa 


Ilonor 


] 
1 


} 
| ‘ 
nt al 


ition to 


differently. 
We would leave if ‘ourt. We merely 
t someth ne he done 


that 
Court: I am helpless excep tO give a 
find the failure to 


I can find one on 
s not subreet to subpoena where 


rod age § Wit 
i » there is an indices 


fay 


] 
} 


up to t] 

The Court 
moment about 

Mr. Sere 

The Court: 

Mr. Sergi: He 

Mr. Hdelman: 
wants to eall Mr. Utegs 

The Court: Now, look, Mr. 
too long for this nonsense | 


direct. And ] 


attempt to mislead the Court. 


a lawyer to be 


counsel 


ole lmnan: 
Mr Fetell: 


The Court: 


Where 

With re 
vour Honor, ¢ Kee pt Ww are requ 
some reference to he two deposit! 
‘he Court: ( nt vill do that. When 
[ talk about the es . am going to add 
of course You 


deposition and say 


cannot judge them because they 


l62a 
Colle quy 


Che Court WW 1h lidln't t 
Mr. Edelman: The fact 
iO THOPre GU } 
| intend 
t 


upon the defendant to 


under his—-his control 
inference from. it. 

ts case. If you 
evidence hat 
knew—mighit 

subpoena Mr 


ht that-—as 

for prima 

2 0 ahead sub 

poena someone that-—-who was at the motel, at a par 

ticular time, subpoenas one who apparently is pre 

sumed to have a close r ship) witl the defendant, 

subpoena someone who may has they mav have state- 
ments (2403) from 


The Court: Close relationshi / yv’re out of business 


This happened in April, 1972 ’ ay that at the 


time of trial tl employer had good relationship with 
the employer 
Mr. Edelm: 
The Court: 
Mr. Edelman: They were ab control 
The Court lon’t see t | vy but 
man told me tl 
under subpoena 

you remember telling me that? 

Edelman: Yes. But when! found out they had 
these minutes and they had statements, tt would be fool 
isi upon my part 

The Court: All right. I’m going to charge that they 
may drew no adverse inference because they failed to 
bring in Mr. O’Banner. And if you continue on absent 


(Bar 


» 
ANNE, 


nan: That’s what TH 
i: Your Honor, may 


another ineorrect 


records consist 


ie Answe ar Dat rvthing that happened, was on that ioh. 
“Question: They are ealled progress 


reports? 
“Answer: You eall them 


progress records 


“Question: Ilow many pages do thev eonsist of 


per 
“Answer: Depending on the size of the job. 


“Question: If the size of this tvpe of job? 


munity Gene 
occurred, and 
By the ws 


{« 1] oft and hit him 


they wrote it down. 


that he would not | 
for where the truth 


ad occurred, 
truck, a board 
told them and 

ineredible 


vou are looking 


Don't 


lman’s repetition of the history does in 


eredibility of * Elhott’s testimony 


before you on the witness stand. You 


stand at It was only admitted for one purpose, to 
show ' treatment, and to the extent that the history 


i] 
ti 


was necessary for ie treatment, it was admitted, and 


for no other reason. 


(Jury excused.) 
Court: What 

184) Do vou want a mis 

Mr. Serei: Teannot beli 

The Court: De vou want a mistrial? 

Mr. Serei: Let me put my comment on the 
have to get it off my chest. 

The Court: Tam ready for it, Mr. Mdelman. 

Mr. Sergi: T cannot believe that he is doing 
intention. Ife knows he should not. 

The Court: Of course he is. 


record, | 


it without 


Mr. Sergi: And he is doing it and doing it and doing 


it. I don’t want a mistrial. T will rely on your Honor 


167a 


minding vou so that vou may not be confused by Mi. 


gave histories to various doctors, an references 


to the histories that were contained in he al records 
is totally improper 

We run this trial according to fixes 
man knows it. He's been told about them, and any eom 
ments by him about what was in the hospital report, 
or any implication, or inference, that he askea you to 
draw about what was in the hospital report, is improper. 

Go ahead, Mr. Edelman. 

Mr. Edelman: Thank you, your TTonor. 

In connection with the original hospital reeord, the 
record of Community General HWespital regarding time, you 
will see that aeceordine to that portion of the history, 
it says, “11:30 A.M.” Not 12:00 o’clock. This was 


made 


Your Honor, 


hit r 


eourtroom 
iy toward 
here, please. 
(2472) Well, after this happened, the brain was paralyzed 
hevond its streneth to consciousness or uneonsciousness. 


Then after that 10 vins to bleed, aeeording to Mr. 
Newmark himself. There is a tremendous amount of loss 


of plood. He was virtually bleeding to death. He proba 


bly would have been in much worse shape if he hadn’t 
I 


courtroom with the 


it’s an obvious play 


if that con 


Now, | don’t know 


mt these k 
Mr. Orsee] No. 
The Court: Why aren’t th in school today 
Mr. Orseck: One 
The Court: I don’t want to keep them out of 


Court but I th ridiculous, 


? 


(2567 ) 


Second Deposition of David Utege, Taken at Seranton. 


Penna. 


DISTRI 


| 
1 


> 
LOOT 


} 
OCK 


rcriolo Corpora 

York By: Sergei 

Brooklwn New York, 
Counsel, 


Sidney 


Lester Fetell, Esq. 


David Utegg, the witness. 
Margaret Utes i 


Q. Mr. Utegg, this examination is pursuant 


of Judge ichler beeause the defendants 


.v. how long have von been in thi 
which is the Mos Tavlor Tlospital in| Seranton, 


(5) A was admitted Wednesday 


} 


th 


yr out 


(yo When 


Tie) 


COTTE 


Q). Mr. Da 
here to take furtl 
by Judge Mie.der in th: 
in this trial of Robert Klliot 
turned ove! 


Mr 
proper 


; | 
has nothing to do 


fore in his examination came down 


Maguire. 
Mr. Sergi: Look Mr. Hdelman 
lead the wit 


Mr. Fetell. You were told not to 
ness hy Judge Michler. 


Mr. Sergi: Mr. Edelman, we were directed to 
come up here and take te stimony and | distinctively 


understood Judge Michler to instruct you not to 
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attempt to lead this witness to testify to anything 
except what le knows and what he is groing to 
respond te questions and Tr <peetfulls direct you, 
Mr. Ede'man, if you're going to make an objection, 
please state your objection, do noc lead the wit- 
I not suggest answers to the witness, nor 
wil a. ff there are any objections that 1 will make 
J will say, “Objection” and no more. If there’s any 
material we obtain here today that is not admis- 
sible or is (9) information that we obtained on a 
prior deposition, all objections may he made at 
the time of trial and the Court will decide whether 
they're applicable or whether they're not. Now, | 
say egain, Mr. Edelman, please, let me conduct 
my examination, You may say, “Ohject” and please, 
refrain from saying anything further 

Mr. Edelman: May T for the record state that 
the only purpose of this inquiry is to find two 
things: Number one, whether or not Mr. Utegg 
wishes to change any of his testimony and Number 
two, what his present condition is at the present 
time, when he’s. going to he released. Certainly 
there is no order or direction whereby there is 
going to be a re-examination of any of the facts 
stated in the original examination. 

Mr. Sergi: My understanding of Judge Mich 
ler’s Order is that T may inqnire of this witness 
anything that T expeet to brine out in a courtroom 


whieh may impeach the testimony of this witness in 


the courtroom. T’m here now trying to lay a foun 
dation for attacking that eredibilit: where (10) 17 
intend to bring in testimony that is contrary to the 
testimony he’s going to give here. You made your 
statement, Mr. Edelman, T have given mine. 
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Mr. Edelman: Please continue with the exam 
ination. 
Mr. Sergi: Thank you. 


Mr. Sergi: 


Q. I ask you again: Wh Mr. Maguire? A. He’s 
the fellow that made contact with me that had anything 
to do with this case. Tle eontacted me before I went to 
see Mr. Orseck. 

Q. Do you know where he works or where he’s from? 

Ile ‘ks for Mr. Orseck. 

Q. Now, was he the gentleman that drove you down to 
the courthouse? A. Yes, from Liberty. 

Q. From Liberty, New York. A. Right. 

Q. You were taken to Liberty, New York?) A. Yes. 

Q. And from Liberty, New ‘k, you were bronght 
down to (11) the courthouse. ? ieht. 

Q. Was that the office of Mr. Orseck in Liberty, New 
York, where you met Mr. Maguire? A. No. We met at 
the diner. 

Q. Now, when von got down to the courthouse in Brook 
lvn, New York, where you gave your testimony, did you 
meet Mr. Orseck? A. No. 

Q. Did you ever tell anyone that you met Mr. Orseck in 
the courthouse in Brooklyn, New York before you gave 
your testimony? A No. 

Q. More specifically, did you ever tell your brother, 
Harold Utegg, that you met Mr. Orseck in the hallway in 
the eourtiouse in Brooklyn prior to giving testimony at 
the dep: oat A. No. 

Q. Did you ever tell your } other, Harole Utegg, that 
you met Mr, Orseck in the eorridor or hallway of the 
courthouse in Brooklyn, New York prior to giving testi 
mony and that he told you, “when yon get in that (12) 
room to give testimony, tell them that you saw lhot 


1t Scranton, 


PD: nna. 


standing in the roadway on Glen Wild Road while you 
were driving your truck down Glen Wild Road that day’? 
A. No. 

(). How many times do you say you met Mr. Orseck at 
his office in Liberty, New York, prior to your coming to 
New York to give testimony? A. Twas out there a couple 
different time ut only once to discuss the case. 

(). Ilow many thine ere you a is office? A. Three 
times. 

(). Now, you say you talked about 
A. Right. 

Q. What did you talk about on the other occasions? A. 
When T was out there with Brian DuBois and my hrothe: 
Harold the second time, there was nothing said to me 
ahout the ease. We just talked with Brian. 

Q. Do you remember the first time you went to Mr. 
Orseck’s office? A. Yes. 

Q. ow were you taken there? (13) A. My brother. 

(). Your brother Harold?) A. Right. 

Q. Now, on that occasion when you visited Mr. Orseck, 
was Mr. Orseek there? Aces he come shortly after 
we got there. 

Q. Did he speak to you that day? A. Yes 

Q. And did he speak to your brother Harold that day? 
A, Yes. 

Q. Was there anybody else present in the :oom that 
dav? A. Mr. Maguire was there for a while. 

Q. Now, did Mr. Orseck speak to you on that first 
occasion? A, Pardon me? 

Q. Did Mr. Orseck speak to you on that first occasion’? 
A XeR: 

Q. What was that conversation about? A. Well, he 
geen when T come in, he seen that T couldn’t see and he 
asked about my eye and we talked about my eye, how it 
happened and what was all wrong and things that—and 
then he talked to Harold most of the time. 


the case one time. 


Da 


DP nna, 


(14) Q. When 
that first occasion, 
1 make a compensation cain 
He asked if T took it to compensation 
He asked i was collecting 
“No” 
Q. Did he suggest you that he would 1 


sation claim on your behalf?) A. No. 


Mr. Fetell: 
shaking his 
saying now, for the record T ask * Orseck not 
to make any more 

Mr. Edelman: 


1 


(Off reeord dise 


Q. During the time that this conversation was taking 


place regarding \ you had a compensation claim 
or not between you Mr. Orseck, was your brother 
Harold present? A. Yes, he was fe took me up the 
steps and back down the steps when we left the offie 
Harold was with me all the while 

(15) Q. Please, Mr. Utegg, jn wer my questions. A. 


Okay. Okay. 


Mr. Sergi: T didn’t heat » Jast comment 
(Off record dlisen <10 


Q. My question was: Dur.ng the time that the con 
versation took place between youn and Mr. Orseck regard 
ing your compensation claim, was your brother Harold in 
the room, same room? A. Yes. He was sitting on the 
right-hand side of me. 

Q. Now, during that particular visit, did Mr. Orseck 
ask you anything regarding the alleged accident to Mi 
Elliot? A. Not me personally, no 


uoany q 
Mageiol 

r, ve 

vhether 


you were 
driving? 
24th of 
Road at 
any time? 
Q. And did he also ask yon whether you were carrying 
debris down (ilen Wild Road on 
asked Harold. Warold did most of 
day. 
Q. Please listen to me, Mr. Utegg. I 
the conversation now between Mr. Orseck yourself. 
Leave Harold aside for the moment, okay ? .. He didn’t 
question “7 ji personally, no 
(). I’m r VOU, Mr. Uteege, whether * Orseck 
directed quest to you regarding whe you were 
driving a truck down Glen Wild Itoad on 
Edelman: [ object to 
lready answered tt. 
In view of the le answer, (’m trying 


the answers now. is last answer was 


question was direct aft hoth I want .o 


know whether he specifically was inquired of re 
garding this matter. 
(Off record discussion. ) 
(17) Q. Now, T ask you again. Mr. Utegg: Please listen 
to me. Did Mr. Orseck speak to you direetly while your 


brother was present? 


Mr. Edelman: T object to it because he said he 
spoke to both of them. 


brother Haro. was present, did Mr. Orsee 
questions to vou ¢ to whether vou were 
Glen ond April 24, 
ferent 

(). Did Ii 
down. that 


sonally, to be jion t! asked 


He was talking f us and son 


answer and sometines Harold wouid 


“Yes wn 
Q. Did you say ‘e drove down 
Yes, because 
worked one ich : the time, 
Q. Did yen SAY iat “T, Dave 


ans Wwe) 


Iron lown that road”, 


fr. edelman: | ob iect to it 
Mr. Sergi: You object and let 
your objection In thie courtroom 


rule afterward. 


Q. Dave Utegg, did yeu respond personally to any ques 
tion put to you by Mr. Orseck at that time? <A. Yes, 
when T was questioned personally, yes. 

Q). And were you questioned personally at that time? 
A. A few different questions, yes. 

Q. Now, were you asked on that occasion whether you 
rersonally were driving down Glen Wild Road on that 


day? A. Yes. 


Second Depo t 


\ A. 
Gorr’s 


Gorr’s 
Q. Were you asked whie 
ing a Ronny Gorr ek 
Glen Wild Road t{hat dav? . ee 
you asked whether vou 
: ris down that 
e driving down 


morning on that 


), When you were 


we driving a (Gort 


poration on that day 
truck down Glen 
what was your 
your question, 

Q. What did answer \. Well, lots 
Tle never personal ily a couple tines 
at me or Harold. A lot (20) of times Tarold 
answers and I would answer hoth together. 

Q. When you answ red that question, did vou say 
you wert driving that truck down Glen Wild Road with 
debris on the truek that nu orning? <A. Yes. 

AG that first occasion. A. Yes. 

ta the presence of vour brother Harold Utegg 
Yes. 

Q. Did you say on that first occasion that while you 
were driving down that road that morning you observed 
a man standing in the roadway at a eatch basin with a 
rake in his hand while you were on your way to the 
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dump? Did you say “Vas” to the 
sion? <A. T don’t believe the qu 
that day, not tha 
(). Now, in vour 
brother Harold regs 
griolo on that day 
(21) Q. Do you 
understand the question, will withdraw the question. 
During that very san isit your brother Harold Utegg 
wis with you 


vou? 


Harol.} Mteg : : olive a : 
Q. While you ‘re was asking ques 

tions of Harold Utegrg as heth he was driving down 

that road \ a Gor ack 1 1e employ " Maggiolo? 


A. Tle never personally asked any quest like that, no. 


Ile asked hoth of us que stions together like | pointed out 


before. 

Q. Did vou overhear your brother Harold 1 tegg's 
sponse to that question or those questions that 
posed as you say to both of you? Yes or no? 1) 
overhear? A. T don’t remember, no 

Q. You don’t remember what he said, then. A No; ] 
don’t remember him asking personally, no. Tle (22) never 
brought the question up twice If he asked a question he 
asked it onee. Te didn’t ask it 10 or 15 times the same 
question. 

Q. At that time on that first visit, was any question 
asked of von or Harold or both of you hy Mr. Orseek 
as to whether you saw Robert Elliot get a load of gravel 
from the demolition site? A. Yes, we saw him get a 
load of gravel. 

Q. Was that your answer to the question? Please. 

He didn’t ask the question. 


nd Deposition of Da 


fle did net asl 
Were Vou ttl 
A. Ye 

Did you overhe: 
rrother as to wl 
site 
Hareld had 
did Warold respond 1 rseck’s question 
saw Elliot at th site ¢ 2335 Vf. on that 


? | don’t believe the tine ws hrought up, 


I’m asking voi ecifically a question now and | 
want either a “ves” or ° ad wer f vou don’t re 


member, just say so: vol ther Harold say that 


Robert Elliot was at the demolition site p ng up a load 


of gravel at 11:55 A. M.? lon’ member so, no. 

Q. In your presence did Mr. ‘k ask your brother 
Harold if anything had fallen off Is ick on April 24, 
19727 A. No 

(). We did not ask? Ife didn’t ask 
off our truck, no. 

Q. In your presence did your brother Harold respond 
that nothing had fallen off his tru k?) Do you remember 
that or did it not take place? A. | don’t remember that, 
no. 

Q. Did Mr. Orseck a k your brother Harold if he was 
earrying lumber or junk or debris on his trnek on the 
day that this supposed to have happened? <A. Yes, T 
think =. 

(24) Q. Do you remember that your brother Harold an 
swered that he was not carrying debris, lumber or junk 
on his truck that day? A. No. 

Q. No, he did not answer that? <A. Well, he didn’t 
ask-—he asked if we was hauling on that road, T think. 


Q. You remember my question. 
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Penna. 
Mr. Edelman: Wait a moment 
Off record discussion.) 
(2%) Q. Did vour hn er answel No,” to that « tion 
that he asked o you bot + We 

(). “No hat? No, he did not ask it \. Ile didn’t 
ask it no, 

Q). Did r brother Harold answer “No”, he was not 
earrying that stuff that d on that roa \. No 

(. He did not. A. No 

Q. Okay. Did vou tell Mr. Orseck on that first ocea 
sion that vou were not carrving lumber and debris on 
your truck on Gien Wild Road that morning? A. No 

(). No vou did not \. No, 

Q. Okay. Did vou say to Mr. Orseck that you had not 
heen driving on Glen Wild Road on that day? \. No 

(). Did vou visit again a second time around July 2, 
1974 at Mr. Orseck’s office? A. T don’t remember the 
date but T was out there a different (26) time. 

(). Were you at the offiee of Mr. Orseek on another 
occasion when your brother Taroeld was present, Brian 
DuBois was present and vour wife Margaret was pres 
ent? A ee 

(). And, hy the way, this is vour wife Margaret seated 
here today: is that correct? A. Right. 

Q. Now, on that occasion, did Mr. Orseck speak to Mr. 
DuBois? <A. Yes. 

Q. And did he speak to Mr. DuBois in your pres nee? 
A. Yes. 

Q. And did yon hear the conversation between Mr. 
Orseck and Mr. DuBois on that oeeasion? A. The biggest 


part of it, yes. 
Q. And did) Mr. Orseck diseuss Mr. Elliot’s accident 
with Mr. DuBois? <A. Yes 


(Disenussion off the reeord.) 


the trl 
town dump 
Q. While you 


ny photograp} 


now that thes 

A. Well, tl 
that, answers |i] 

Q. Were you present during the entire conversation 
that was taking place between Mr Orseck and Mr. Du 
Bois, you rself and Harold on that seeond occasion? \. 
T never left the office. T sat in the office all the while. 

Q. And they also sat in the offiee during the entire 
period of time: is that correct? A. No; they went 
through the building. Mr. Orseck showed them their build 
ing. 

(jy. During the conversations you were all in one room? 
A. Yes, biggest part, yes. 

Q. And during the entire conversation you were pres 


ent and you overheard all of the conversations. A. Yes. 


DuBois, “You've 
No 
Q. On that 


Bois to go 
supposed 


him that, ve 


Q. Did you hear vour brother Harold on that occasion 


toll Mr. Orseck that Flliot had heen injured when he was 


struck bv a tree branch? \. No 


0). Did ee hear Mi Orseck SAN to Mr. DuBois, “Vowre 


full of shit’? A. No, not that T remember. 
Q. Did you hear Mr. Orseck say to Mr. DuBois, “1'll 


heat the shit out of yeu"? A. No. 


Yi 
Q. Did vou tell 
} 


ciolo truck down 


April 24, 
Did 3 ell : m the iorning you were 
| rnek dis ne sand and gravel 


where A. No 

Q. On that occasion did vou tell Mr. Orseck 
were driving down Glen Wild Road or April 
during the morning? <A. Yes. 

Q. Did you tell him on that oceasion that you were 
driving down Gen Wild Road on the morning of April 


Sore 


94, 1972 and you saw a man standing In the roadway 


cleaning out a eatch basin? A. Yes 


leave together 


old and 


. Har 


» 
>) 


Mr. Or 


accident of Rohert 


there any diseussion after your brother Tar 
and Mr. DuBois left, Setween von and Mr. Orseck? 
A. We talked abont our kids, my wif We just stood 
there chatting a minutes, then we went home. 
QM. On that second visit to Mr. Orseck’s office, did Mr 
Orseck again ask you whether you had made a compensa 
tion claim for vour condition? A, No 


(). 

t 
don’t 

) Did Vo 
Harold and 4 
(35) () Tic 
brother 
Brool lyn, 

(). Are 

¢ 
eame to 
your hrotl 
A. Not tha 

(). You 
at the eo 

(). Did 


fore you WwW 


sition, call 


Did VO! 


went 
to vo to 


someone wou 


() Did 


QM. Di 


¢ 


ning before 


hrothy 


not tT 


(). After the deposition, in that conversation with your 


brother. did vou tell vour brother that it was not true 


you were driving a truck down Glen Wild Road the 
ing of April , 1972 A. No 


} 


n at Scranton, 


other day 


understand 

). Do you 
cation, conver 
vour wife Mar 

Q. There ha 

Q. Do you know 
tion (40) between 
either of the attorneys, Mr 
No. 

Q. Do you know whether Mr 
No. 

Q. Prior to our meeting for this deposition, did yon 


see Mr. Mdelman and /or Mr. Orseck hefore we met vou 


in vour room today? A | SAV M r. Orseck a couple 


onds, that’s all. No, I didn’t see nohody else 


(). When did you see Mr. Orseck a couple seconds? 
When they went to lunch. 


1 
‘hange your 


Q. Did you spe: to your brother on another 


nentione d 


another 
brother’s, right 1 
(42) Q. Were vou 
r Harold 
, mine 
ive together Harold lives 


and he was in there with a 


another brother? A. T have 6 brothers. 
know where you met your brother 


occasion you're talking about. \. 


In front of my brother Tarry’s 


In front 
Is our 


LOO fee 


Was 


A. No 


(Discussion off the reeord.) 


Q. Have you been promis 
Mr. Orseck for the testimony 
of (44) Mr. Ie} ot? A No. 

() By the WAV, who’s paying your hospital bill 
A. IT hope the union. IT don’t know who’s going to pay it 
of mv worrte All’s I’m Worl ng about 
t nothing 


: 
worrying abou 


That’s the least 
3 ioht ? not 


Is my eyes 


ah My eve is starting 
All right, Mr. Utegg. Her 
you $20.00, and T have no more 


vou $20.00 as a fee 


tion 


W1Tness, 


ROBERT HANTMAN 


ified Shorthand Reporter 


1 al 


bulldozer 


stres - 1) t a ! 
i 
(). What do vou mbey \. Steam laundry. 
(). Mr. Ilare t ‘ ta 1 remen r Api 24, 


Ix that vy you remember that dav? A. Remember 


t } T T | “ T i 

(>. It’s not nec I Apt O4 whatever, ut that 

as the day somel me down and told you Mr. Elliot 
uA x »t \ + ) ‘ 

() N ) Or Ou < th) ry T thig "IS ) 

y ri . { ae F tn? Ten ¢ all , 
‘ it da \ () } | ] ) \ quarter to ‘(M) 

() I>... ) \ ] ) q rter to (yt) 

(). Now, at a tit that er i down Glenwild 
Ro } tO. 1 i ( r) : as i} 


, ; 
A oon was there den tion? 

A.M ea quarter after 3:00 
(). Now, when they—when the building was being de 


molished, did you take any of this stuff down Glenwild 


Road in the afternoon around 3:00 o’elock? A. Yes, sir, 


r\ 


a Vi ry 


about David’s 


ation? Who 


as talking to 


Was it 
About how 


na month? 


he same 


} 


his offices up 


you mean Mr. Orseck A. Mr. Orseck, right. 


room 
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COOTWAY 


I pun 


out, Brian and 
Dave couldn't co heeause he 


So Mr. McGuire and Marvaret 


around and we went stairs, looked 


around hi \ le place, And upstairs 
Brian’ 


‘ourt: Krom his brothe I Dav 


\. Yes. 


nobody 


VOUT presence 


Che left 
A cataract 
ir 
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ll kee p them out 


services of three (3) copies of 
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